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EXECUTIVE SUMMARY

The rise of transnational companies as a powerful
actor in global and European politics has important
implications for the well-being of local commu-
nities and workers. Traditionally, Europe has had
strong mechanisms to represent the concerns of
workers, either through comprehensive social poli-
cies, labour market regulation but also through
provisions for workers’ representation. There is
a long tradition of workers’ voice in corporate
governance in large companies. Workers’ voice
has always been a central part of the European So-
cial Model. In many member states, various forms
of workers’ voice exist. 18 out of 28 EU member
states have board-level employee representa-
tion, and in all member states there is an important
role for collective bargaining in large companies.
Moreover, the European Works Council Directive
is now over 20 years old, and there have been more
than 10 years’ experience of workers’ represen-
tation in the European Company Statute (SE). At
the same time, corporate governance practices
are under pressure and corporate law is in flux.
There is an increasing consensus about the need
to strengthen the European Social Model including
the role of workers’ voice in the context of good
corporate governance.

In October 2015, the Expert Group on “Workers'
Voice and Good Corporate Governance in Transna-
tional Companies in Europe” met for the first time
in Brussels. The group consists of representatives
from different spheres and countries. Practitioners
from companies, trade union representatives, rep-
resentatives from civil society organisations and
the financial sector, academics and representatives
from the EU Commission met six times in various
European countries. The Expert Group was tasked
to assess the extent and the role of different forms
of workers’ voice in European transnational com-
panies and their effects on sustainability and cor-
porate governance.

The group discussed the following topics:

— the effects and impact of workers’ voice in
the process of corporate restructuring
(2nd meeting in Prague, April 2016)

— the role of workers’ voice in the context of
sustainability and corporate social responsi-
bility (3rd meeting in Paris, September 2016)

— the role of workers’ voice for the long-term
orientation of business models and corporate
governance reform (4th meeting in Rome,
March 2017)

— the extent and forms of workers’ voice and
functional equivalents (5th meeting in Stock-
holm, September 2017).

The group acquired a broad understanding of
workers’ representation beyond the institutional
forms of co-determination, which included social
dialogues, corporate responsibility practices and
stakeholder dialogue. It assessed the current state
of research and compiled relevant data. The group
commissioned research reports from experts and
organised hearings of best practice in order to
gather first hand experiences.

As part of the project, the academic secretariat
collected a dataset on 855 publicly listed compa-
nies in Europe. The dataset allows the analysis of
workers’ voice data in regard to restructuring, cor-
porate governance and company sustainability be-
tween the years 2006 to 2014. It comprises data on
European works councils, SE works councils (EWC/
SE WC) and transnational company agreements
(TCAs) at the European level, and of board-level
employee representation (BLER), works councils
and trade unions at the national level.

The report delved into many areas and produced
a large number of recommendations. In particular,
it highlights three strategic areas, which policy-
makers and trade unions should address in order
to strengthen the European Social Model through
workers' voice:

— promote the role of workers and their repre-
sentatives as an ingredient of good corporate
governance. In recent years, the role of stake-
holders has repeatedly been discussed in the
context of better corporate governance.
Workers' representatives have many strengths
to offer in order to improve corporate gover-
nance and corporate responsibility through
communication, monitoring and channelling
workers’ concerns. These strengths should
be systematically integrated in further policy
reforms.

— strengthen the legal foundations of workers’
voice at the European level and at the level of
EU member states. The freedoms of the Single
European Market must not be used to erode
workers’ rights and representation. On the
contrary, existing primary law should be used
more proactively to ensure the strengthening of
participation through secondary law. This can
take place in the new company law package, a
clearer defense of workers' rights by European
institutions, such as the Commission and the
European Court of Justice, and the strengthen-
ing of European works councils’ rights.

— trade unions and workers’ representatives
should build up strategic capacities to advance
workers’ voice at the company level. This
should take place through learning networks,
best practice and strategic partnership.

Workers' voice and good corporate governance
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CHAPTER 1

CURRENT CHALLENGES
AND THE FUTURE OF THE
EUROPEAN SOCIAL MODEL

What is at stake?

Europe is an important player in the global econo-
my. The EU is the world’'s biggest trade bloc and
the economically most integrated region. Together,
the European Union’s 28 members account for
16% of the world’s imports and exports.” Globali-
sation and trade openness are key for the European
economy, with more than 30 million jobs in the EU
depending on exports to the rest of the world.?

Globalisation and deeper economic integra-
tion also has its downsides. It is accompanied by
rapid company restructuring, structural changes
and increasing social inequality within European
societies. The catching up of emerging economies
has often been based on competition, with lower
wages, lower environmental standards and tax
evasion. The effect on the European economies is
real: Companies have closed down factories, made
workers redundant or put downward pressure on
wages and conditions. This has long-lasting effects
for regions and citizens. Despite fairly steady eco-
nomic growth, the incomes of the lower and mid-
dle classes in the Western, developed world have
decreased constantly or have been stagnant for
decades, while the top 10% of earners and capital
income have made massive gains.

The recent surge in populist parties in European
elections and anti-European sentiments is at least
partly connected to the reality of unfettered and
imbalanced globalisation that has embraced many
parts of the world. The fall-out of the financial crisis
primarily hit public budgets. Governments bailed
out banks and public debts rose. Consequently,
governments cut public spending, in particular in
areas of social welfare and infrastructure, which di-
rectly hurt working people and society as a whole.
The crisis of the Eurozone and subsequent austerity
policies have made matters worse. Globalisation,
as well as the European Union with its high level
of economic integration, have become easy targets
for the populist right.

In this context, the European Social Model
(ESM) has regained importance in European policy-
making. President Juncker opened the debate on
social Europe with the drafting of the European
Pillar of Social Rights, as proclaimed at the ‘Social
Summit for Fair Jobs and Growth’ in Gothenburg
on 17 November 2017. Harnessing globalisation to
day necessitates a new initiative for strengthening

1 European Comission (2014)
2 Juncker, Jean-Claude (2016)
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the foundations of social partnership in the EU and
must be accompanied by a new approach towards
the role of workers’ voice as active stakeholders in
the companies they work for.

Transnational companies and
the global economy

The most recent wave of globalisation has had
three key facets: Firstly, the entry of China, India
and the former communist countries into the global
trading system since the early 1990s. By their inte-
gration into the world’s economy, the global work-
force doubled, and lower living standards in these
countries put downward pressure on the wages
of lower-skilled workers in advanced economies.
Secondly, the massive increase of capital flows in
the last three decades. Global capital flows have in-
creased 25-fold (compared to an eightfold increase
in trade) between 1980 and 2007.° This has shifted
value creation and political power to the financial
services industries and endangered the stability of
financial systems.

Thirdly, the transnational company has in-
creasingly been seen as an important holder of as-
sets and as an economic and political actor.* The
importance of transnational companies is unprece-
dented in human history. A comparison of compa-
ny versus government revenues, by the campaign
organisation ‘Global Justice Now’, has revealed
that in 2016, 69 out of the 100 largest economic
entities were companies. In 2015, it was 63 com-
panies. Walmart has higher revenues than the
government of Spain; Apple has higher revenues
than the government of Belgium and the Daimler
AG more than the government of Denmark.®

International production has expanded steadi-
ly over the last 25 years, taking advantage of the
opening up of emerging economies. For instance:
between 1990 and 2016, the number of cross-bor-
der mergers and acquisitions (M&As) at the global
level increased almost tenfold, from 98 to 869. In
the EU, the value of M&As has trebled within only
six years, from $118 billion to $360 billion in sales.
Similarly, employment by foreign affiliates of trans-
national companies has almost quadrupled, from
21 million to 82 million employees globally.® Finally,
market capitalisation of publicly-listed companies
has also shot up. In the EU, market capitalisa-
tion has increased from $2.004 trillion in 1990 to
$7.185 trillion in 2014.” This absorbs a large part of

3 Lagarde, Christine (2016)
4 Ruggie, John Gerard (2017), pp. 1-17

5 http://www.globaljustice.org.uk/sites/default/files/files/
resources/corporations_vs_governments_final.pdf

6 UNCTAD (2017), p. 26
7 The World Bank (2018)



economic growth during that period and reflects
a channelling of assets towards shareholders in
those companies.

Due to their growth and economic prowess,
transnational companies have long since become
major political and economic actors in Europe
and beyond. The decisions of the top managers of
these companies have a powerful impact on local
communities, the tax base of a government, and
social and environmental standards. Companies
have invested heavily in their own lobbying at the
national and European level and also in financing
election campaigns in some countries. Moreover,
most controversial forms of companies’ tax optimi-
sation and tax evasion are connected to big trans-
national companies, like IKEA, Apple or Amazon.

Transnational companies shape globalisation.
If globalisation is to be made fairer, transnational
companies have to be better regulated and em-
bedded into the societies where they operate. The
European Commission has started to address tax
evasion by transnational companies. But given the
role and importance of transnational companies for
the well-being of societies, there is an urgent need
for a better and stronger representation of other
stakeholders. As this report and the next section
will emphasise, we see the role of workers' voice
as fundamentally suitable and a necessary way
to address the existing regulatory gap in a bid to
achieve fairness in globalization.

Workers' voice and fair globalization

Companies are often proud of their workforce.
"People are companies’ greatest asset” is a well-
known phrase in human resources. However, the
voice of people or workers is underused in making
globalisation a fairer place. Workers have the knowl-
edge of the needs of local communities, embody
the spirit of fairness and sustainability at work and,
as a core part of the company, they can enforce
rules and norms effectively. A strong workers’ voice
in transnational companies is an important contri-
bution to fair globalisation, especially in Europe.

Workers' rights and workers’ voice have histor-
ically been more strongly institutionalised in Eu-
rope than in other regions of the world. In many
European countries, the practice of collective bar-
gaining, workplace and board-level representation,
and trade union membership have been institution-
ally enshrined and legal provisions for protecting
workers’ voice comprehensive. In addition, welfare
provisions have been comparatively more encom-
passing and the welfare state more protective. The
combination of a strong protection of workers’
voice, strong trade unions and expansive welfare
provision defines the core of the ESM.

In a global comparison, these underlying in-
stitutions of the ESM have been highly successful
and generally beneficial in creating one of the most

prosperous and egalitarian regions in the world.
Measured by population, the European Union is
not only the largest region of rich countries in the
world, followed by North America and Japan, but
also the most egalitarian, with high scores on qual-
ity of life, longevity, health and happiness.®

Regarding income inequality and social mobility,
Europe has always been at the top of rankings. In
a recent report by the OECD on income inequality,
concerns were raised over the negative effects of
rising income inequality for prosperity and growth.®
When ranking countries, based on the Gini coef-
ficient for disposable income, the global top ten
countries with the lowest level of income inequal-
ity include eight European countries, which have
strong forms of workers’ voice embodied in laws
on board-level employee representation (BLER).'
The importance of the European Social Model for
social inequality is underlined by the World Inequal-
ity Report:

“The divergence in inequality levels has been par-
ticularly extreme between Western Europe and the
United States, which had similar levels of inequali-
ty in 1980 but today are in radically different situa-
tions. While the top 1% income share was close to
10% in both regions in 1980, it rose only slightly to
12% in 2016 in Western Europe while it shot up to
20% in the United States. Meanwhile, in the United
States, the bottom 50% income share decreased
from more than 20% in 1980 to 13% in 2016."” "

But Europe is, as a region, not only fairer but also
economically highly successful. Let's look at inno-
vation. The Global Competitiveness Report for 2015
by the World Economic Forum emphasises the
role of innovation and skills as key drivers for eco-
nomic growth.' Out of 144 countries, the report
establishes a ranking of countries’ competitive-
ness. Among the global top ten countries, there are
six Northern European countries. Of these six coun-
tries, four' have extensive provision for workers’
representation on companies’ boards. Even more
striking, among the European top ten countries,
seven'® have legal provisions for BLER. In conclu-

8 See data on the Better Life Indictors from the OECD:
http://www.oecdbetterlifeindex.org/de/#/11111111111

9 Cingano, Frederico (2014)

10 Slovenia, Denmark, Norway, Sweden, Luxembourg, Slo-
vakia, the Czech Republic and Finland

11 World Inequality Report 2018, see http://wir2018.wid.
world/executive-summary.html

12 “The report remains the most comprehensive assess-
ment of national competitiveness worldwide, providing
a platform for dialogue between government, business
and civil society about the actions required to improve
economic prosperity. Competitiveness is defined as the
set of institutions, policies and factors that determine the
level of productivity of a country. The level of productivity,
in turn, sets the level of prosperity that can be earned by
an economy.” See World Economic Forum (2014)

13 Sweden, Germany, the Netherlands and Finland

14 Germany, Finland, the Netherlands, Sweden, Denmark,
Norway and Luxembourg
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sion, not only are European economies among the
world’s most competitive and prosperous coun-
tries, those countries within Europe that have a
long and strong tradition of workers’ voice in com-
panies are more likely to be among the most com-
petitive countries than those who have not.

This data shows that, despite the rise of global
markets, financial liberalisation and increasing
competition from emerging economies, the ESM
has not been relegated from the premier league of
countries championing economic prosperity. Coun-
tries with strong workers’ voice continue to be
among the most innovative and prosperous in the
world. Moreover, the ESM is a role model for social
equality and social inclusion. There is no empirical
evidence or theoretical claim that the strong pres-
ence of workers’ voice is harmful to the economic
and social success of these countries. In contrast
to many discussions on the effects of globalisation
in mature welfare states, high levels of skills, a ca-
pacity for innovation, cooperative labour relations
and strong public policy have been found to be
at least as conducive to the global competition of
leading companies as more liberal models of eco-
nomic development.' There is also no empirical
evidence that suggests that the ESM is failing the
quest for innovation and prosperity or undermining
the capacity for change.

However, despite these achievements, the
tone of policy discussions about the ESM and the
prospect of the European economy have often
been pessimistic. Among international and domes-
tic policymakers, Europe has been seen as being
out of touch with global developments in the areas
of growth and innovation. Even before the Euro-
zone crisis, the policy debates surrounding the
Lisbon Agenda and the subsequent Europe 2020
agenda were often highly critical. Europe was seen
as an ageing and slow region, with little capacity
for innovation and growth.

The policy record of the EU has often been am-
bivalent towards the ESM. While Jacques Delors
was well aware that the Single European Market
needed a social dimension, there was little agree-
ment on how European policy-making could con-
tribute to such. Moreover, member states are highly
diverse, and employers are strongly resistant to
any European policies fostering social institutions,
as they developed in Western Europe. Finally the
political support for strong participation rights of
workers had peaked in the early 1970s with the pro-
posed Vredeling Directive and the preliminary work
on the SE Directive, and declined from then on in
the most important member states.

Policymakers within the EU Commission and in
member states have struggled with the complexi-
ty of the issues, when pursuing a policy agenda
aimed at combining deeper market liberalisa-

15 Berger, Suzanne (2005)
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tion with the protection of national institutions. In
an institutionally diverse setting, the harmonisa-
tion of standards has been proven impossible, as
every step towards harmonisation hurts national
autonomy.

These challenges still frame the current poli-
cy discussion on workers’ voice today. They take
place in the areas of company law, labour law and
industrial relations within the EU. The processes
of Europeanisation and globalisation generally
pose four key challenges to the core institutions of
workers' voice:

— the increasing cross-border nature of
companies in Europe

— the diversity of corporate law traditions in
Europe

— the dominance of the shareholder model in
corporate governance

— the ambivalent policy stand on workers’ voice
by the European Commission.

The legal and institutional protection of workers’
voice has long been seen by the business com-
munity and large parts of the political community
as a historical legacy that is largely at odds with
the trends towards a global economic model.
Within the Anglo-American tradition of corporate
governance and company law, the role of stake-
holders (other than shareholders) is severely limit-
ed. The shareholder model of the company that
has informed policy-making at the EU level and in
most member states, with regard to international
company law and capital markets throughout the
1990s and 2000s, has no room for workers’ voice.
Even after the corporate governance flaws be-
came evident, with the scandals in the 2000s (EN-
RON, WorldCom), and after the financial crisis of
2008, when policy discussions started to ponder
on more long-term approaches to investment, the
inclusion of workers’ voice never made it onto the
policy agenda. At the European Union level, short-
termism of the companies’ shareholder model is
frequently lamented but rarely addressed. Certainly,
the dominant discourse on corporate governance
among economists and corporate law experts does
not see a stronger role for workers’ voice as a so-
lution to the flaws of corporate governance legisla-
tion and practices.

In the past, the ESM has been highly success-
ful in sharing the benefits of globalisation and eco-
nomic growth. During the recent years of market
integration, these beneficial constraints have been
neglected by policymakers. It is time to move them
back to the centre of the European policy agenda.



Diversity, history and the challenge of finding
a European model of workers’ voice

Beyond the immediate challenge to the institutions
of workers’ voice through EU integration, there are
a number of other issues that influence the task of
finding a European model of workers’ voice. These
can be discussed under the headings of diversity,
history and complementarity. That is the — often
hidden — background on which policy discussions
within, but also outside, trade union circles and the
centre-left take place. Without taking into account
these more implicit and deep rooted issues, we run
the risk of a superficial and empty policy debate.

Increasing cross-border, economic activities
take place against the background of a broad diver-
sity of national practices, traditions and perspec-
tives in industrial relations and trade union action.
While workers’ voice and workers’ rights are pre-
sent in all member states of the EU, in one form
or another, national systems vary significantly. Not
only do legal foundations range from no provision
to very strong legal protection and rights, the rela-
tions between the social partners and the approach
by trade unions vis-a-vis board-level representation
also vary greatly between member states. There
is no clearly-shared perspective among the so-
cial partners in all EU member states that workers’
voice at the board level enhances and improves
the European Social Model. While some member
states support workers’ voice, others have either
no experience with it at the board level or reject the
notion outright, as it does not fit with the general
industrial relations framework.

In some countries, independent and autono-
mous representation by trade unions is seen as
the best way of protecting workers. In others, in
addition to collective bargaining, legally-regulated
works councils and board-level employee repre-
sentation are key to the representation of work-
ers. Sometimes it is a combination of both. Union
membership rates vary between 5 and 80 %. Sim-
ilarly, collective bargaining coverage in the EU
ranges from 10 to 90 %. Collective bargaining can
take place at the workplace level or the level of the
entire economy.

Therefore, defining the role and place of workers’
voice in large companies at the European level is
not an easy task. One key dividing line in judging
the capacity of workers’ voice is what researchers
have coined “the level of articulation” of industrial
relations. Workers’ representatives are either orient-
ed towards finding consensus and compromise in
formal institutions and centralised forms of deci-
sion-making or they focus on a more decentralised
approach.'® There are also mixed models and less
clear-cut cases.

16 Crouch, Colin (1993)

For our purpose here, workers' voice in corpo-
rate governance is conceptualised as:

the capacity and potential of workers and
their representatives to influence strategic
decisions in companies with regard to
investment, restructuring and relocation.

This definition covers all workers in Europe, not-
withstanding domestic, legal definitions of the
term “employee” " and a number of different in-
stitutional settings, such as board-level employee
representation (BLER) in large companies, but also
other forms of voice, such as collective bargaining
(CB), transnational workers’ representation in Euro-
pean works councils (EWC) and transnational com-
pany agreements (TCA).'®

Workers' voice describes the representation of
employees’ interests at the company and plant
level. More specifically, we identify four functions
of workers’ voice: representing workers’ concerns,
enforcing workers’ rights, communicating work-
ers’ interests and monitoring management deci-
sions. These functions are not specific to the insti-
tutional context but can be carried out in different
forms, such as trade union representation, works
councils, collective bargaining and board-level
representation.

Moreover, while the European Social Model, on
the whole, is geared towards strong workers’ rights,
this is not the case for all member states of the EU.
Not only does the UK not subscribe to a continental
social model, some new member states, particular-
ly the Baltic States, Romania and Bulgaria, do not
have a history of cooperative and strong industrial
relations. Southern European countries have strong
workers’ protection rights but weak traditions of
workplace industrial relations. These are also the
countries where BLER exists in state-owned com-
panies but not in the private sector.

Given this diversity, how can we define the role
of workers’ voice in the European Social Model?
The practice of legally-protected forms of workers’
voice in large transnational companies is situated
in the context of wider, historically-constituted in-
dustrial relations and corporate governance sys-
tems. National industrial relations systems have
evolved in the course of industrialisation and, in
particular, in the context of war mobilisation and
the response to the role of business in Nazi Ger-

17 In this text, the use of the term “employee” is not
restricted to domestic legal definitions. Due to the multi-
tude of different concepts in Europe, the terms “worker”
and “employee” are used as synonyms.

18 We will not discuss employee financial participation or
employee share ownership and, as a consequence, we
will also not analyse the role of employee shareholdings
and pension funds as board representatives or in cor-
porate governance more generally.

Workers’ voice and good corporate governance



many.'® Even though countries with strong labour
institutions have a good economic performance,
these strong labour institutions were not conceived
or implemented in order to pursue better economic
development. Rather, with a view to Germany and
Austria at least, they were the result of social con-
flict and strife.?° Politically, the introduction of BLER
was an expression of the strength of organised
labour, combined with political mistrust towards
the owners of large firms, who had not lived up to
their responsibilities of corporate oversight in the
past. Monitoring corporate behaviour lay at the core
of instituting workers’ representatives at the strate-
gic, decision-making place of large companies.

In this context, and pushed for political reasons,
workers’ participation was often highly contested
at the time, even by trade unions. Some saw BLER
as attempting to buy the cooperation of workplace
and company representatives at the expense of
more autonomous bargaining strategies. In coun-
tries with strong, political trade unionism, par-
ticularly in Southern Europe, the implicit notion
of co-management and responsibility that is em-
bodied in BLER did not fit in with broader, trade
union, political views. This has changed over time,
as the political landscape has shifted. The push
towards pragmatic, corporate oversight instead
of political opposition is, however, still a point of
contention.

As collective organisations are always rooted in
local practices, these different opinions cannot be
harmonised in a top-down decision-making pro-
cess. Rather, European policy-making has to cope
with existing diversity and work towards a common
understanding of workers’ voice that, nonetheless,
embraces the diversity within it.

Recommendations

The Expert Group on workers’ voice in transnation-
al companies in Europe concluded that the role of
transnational companies has become much more
important over the last three decades and that they
are an important force in globalisation. This has had
beneficial effects on economic growth but also the
harmful consequences of inequality and economic
insecurity. If not addressed, the arising inequalities
can threaten the European Union as a whole. The
Expert Group also recognised that workers’ voice is
a key concept for making globalisation fairer.

19 Vitols, Sigurt (2001)
20 Streeck, Wolfgang and Kozo Yamamura (2001)
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Workers’ voice is a fundamental part of the Euro-
pean Social Model which, in the past, has worked
as a tool for sharing prosperity and reducing in-
equality. Further market integration and company
mobility must recognise this and work towards
enabling and facilitating workers’ voice. European
and national policymakers should aim to:

— recognise the importance of social institu-
tions in the process of market creation and
liberalisation

— recognise that the European Social Model is
globally competitive and open up the debate
about how to include workers’ voice and social
provisions in company law

— uphold and respect existing norms on workers’
rights, as laid down in the Treaties of the Euro-
pean Union and the accompanying Community
Charter of the Fundamental Social Rights of
Workers

— strengthen and widen the application of
workers’ voice provisions within EU legislation

— incorporate workers’ voice in the process of
economic development in the EU member
states

— change the priority that is given to competition
within the Single Market over institutions of
workers’ voice.



CHAPTER 2
WORKERS’ VOICE IN LARGE
EUROPEAN COMPANIES

There is no comprehensive data on transnational
companies in the European Union. The ETUC esti-
mates the number of companies that fall under
the EWC Directive as around 3,000.2" In order to
have some empirical data on the spread of workers’
voice in large companies in Europe, we created a
dataset of 855 listed companies in the EU. On that
basis, we can make the following claims:

Firstly, workers’ voice is heavily concentrated
in large firms. Of the 100 largest companies in the
database (ranked by number of employees), 43%
have board-level employee representation, 90%
have a collective agreement and 51% European
agreements. In the larger dataset, the numbers are
considerably lower. Workers' voice is also com-
plementary, in the sense that different types of
workers form clusters in companies. Particularly,
board-level employee representation is positively
correlated with companies’ willingness to engage
in collective bargaining and the presence of Euro-
pean works councils.

Secondly, workers’ voice makes a difference to
company performance. We find a set of linkages
of workers’ voice to indicators of good corporate
governance. Companies with BLER offered consid-
erably lower remuneration packages to top man-
agement than companies without BLER. Also,
companies without workers' voice have a higher
turnover and a higher degree of volatility, mea-
sured as changes in employment (both increases
and job losses). Finally, companies with workers’
voice are more likely to engage in sustainability
management.??

Workers'’ voice in publicly listed
companies in Europe

The Thompson Reuter dataset on large, publicly
listed companies in Europe contains different vari-
ables on environmental, social and governance
practices. The dataset contains information about
companies that are listed on the stock exchange
and have been willing to complete questionnaires
on sustainability and corporate governance is-

21 EWC News (2017): http://www.ewc-news.com/en012017.
htm

22 In order to have a deeper understanding of the effects
of size, we compared the data for the 100 largest com-
panies with the remaining 755 and also companies with
more than 100 employees. We also calculated correla-
tions controlling for the size of the companies.

sues. Once completed, Thomson Reuter resends
the questionnaire on a yearly basis. Hence the in-
formation within the dataset will only draw a pic-
ture about listed companies, and this might differ
from the general practices of companies within
countries. However, this is the only dataset pro-
viding comparable data on the different topics
covered within this project.

For this report, we added data on transnational
company agreements, European works councils/
SE works councils, board-level employee represen-
tation and collective bargaining agreements at the
company level.?® Board-level employee representa-
tion is a legal requirement in many European mem-
ber states. In our dataset, in 11 out of 17 countries,
BLER is a requirement for at least some companies.
European works councils can be set up on request
in companies with more than 150 employees in two
EU member states. We do not know how many
companies in our dataset qualify for an EWC but
have measured the number of those who have one.
Collective agreements at the workplace, national,
European and international level are voluntary in
all countries, with the exception of Austria, where
membership in the Austrian employers’ confedera-
tion (business chamber) is mandatory for compa-
nies. However, in Austria, not all companies have
collective agreements.

As the most important finding, we can observe
that workers’ voice is widely present among large
European companies (figure 2.1). In our database
of 855 publicly listed companies with more than
100 employees, 63.2% participate in collective
bargaining (CBA), 30.4% have a European works
council (EWC) and 27 % have board-level employee
representation (BLER). 8% have a European com-
pany agreement (ECA) and 5.3% an international
framework agreement (IFA).2*

Larger companies have stronger workers’ voice:
When we concentrate on the largest 100 compa-
nies (ranked by number of employees) of the same
dataset, we find that 90 companies have a col-
lective bargaining agreement in place. 43% have
employee representatives on company boards
and 73% have a European works council or an SE
works council. There are 27 companies with Eu-
ropean company agreements and 23 companies

23 For an overview of the respective data sources and data
collection of the variables, see annex.

24 This applies for companies with more than 100 workers.
We coded collective bargaining agreements as present
when CBAs were present in all, or in the majority, of the
company operations in the country where the company
is listed on the stock market in 2014. If the country,
where the company was listed on the stock market, was
not the country where the headquarters were located, we
checked the CBAs in the country where the headquarters
were based. If the company in our list is a holding, we
aggregated the information from the company parts.

Workers' voice and good corporate governance page 9



Figure 2.1

Share of companies with different types of workers’ voice by company size, 2014
in per cent
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with international framework agreements.? All
companies that have BLER also have a collective
agreement.?® We assume that companies with
BLER are not only larger but also more willing to
engage in collective bargaining due to the existing
largely cooperative relations with trade unions that
they experience.

Also, workers’ voice is cumulative. More than
94% of companies with BLER have a collective
agreement in place; 57 % of companies with BLER
also have at least one European works council in
place and 18% at least one European company
agreement. In other words, even if BLER would not
have an effect on corporate decision-making per se,
it is strongly linked to the preservation and institu-
tionalisation of other forms of workers’ voice. This
is true for all forms of workers’ voice. The incidence
of collective bargaining doubles when companies

25 Data on international framework agreements were pro-
vided by Fichter et al (2013) and Rb et al (2013). The
Database on Transnational Company Agreements of the
European Commission gave us the information on Euro-
pean company agreements.

26 Based on a first analysis of the 100 largest companies in
the ASSET4 dataset, we found out that the size of the
company has an impact on the presence, and potentially
on the form, of workers’ voice. Hence, in a first step, we
excluded holding companies with less than 100 employ-
ees, which are usually not the place where workers’
voice takes place (20 out of 865 companies had less than
100 employees in 2014). In a second step, we decided to
compare data on workers' voice in the 100 largest com-
panies with the results of the entire dataset (N=827, ex-
cluding 20 companies with less than 100 employees and
8 companies with no information on employee numbers)
and the 727 companies (being the dataset, excluding the
100 largest companies).
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move from no BLER to BLER being present, and the
likelihood of EWCs trebles. BLER, the legal require-
ment to include workers’ representatives in some
form on the boards of companies, contributes to
the institutional safeguards of other forms of work-
ers’ representation. This finding should not be un-
derestimated. On the other hand, of the countries
where collective bargaining is strongest, Hungary,
Italy and Belgium, only Hungary has BLER. Italy
and Belgium are well-known for their strong scep-
ticism towards BLER. Here, we find that collective
bargaining compensates for the lack of BLER.
Finally, workers’ voice is distributed uneven-
ly among the EU member states. We know this
already from country comparisons of industrial
relations, where union membership, collective bar-
gaining coverage and workplace representation
greatly vary.?” Moreover, the dataset is incomplete,
as it includes very few companies from Eastern
Europe. Nevertheless, we can conclude that col-
lective bargaining is strong in all countries but the
United Kingdom, where only 30 % of publicly listed
companies have collective agreements. In all other
countries, the majority of companies has collec-
tive agreements and, therefore, recognised trade
unions. We can also see that European works
councils have spread to almost all countries, even
to the UK, where, in 15% of companies, we find an
EWC. Other forms of European workers’ voice, like
European company agreements and international
framework agreements are much lower.

Figure 2.2

Workers' voice by BLER, 2014
in per cent, in companies with more than 100 employees
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Figure 2.3

Workers' voice by country, 2014
in per cent of companies
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Figure 2.4

Number of EWCs, ECAs and IFAs, 20062014
(all companies in the dataset included)
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The Europeanisation of workers’ voice is already
taking place, as the numbers of European/interna-
tional agreements and EWCs over the last 8 years
show. There has been a steady increase of all three
types of international representation, even though
the uptake of European/international agreements
remains limited (figure 2.4). This compares with
about 100 IFAs in Europe overall?® and more than

Figure 2.5

Share of employees covered by types of workers’ voice, 2014
in per cent, in companies with more than 100 employees
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28 Platzer, Hans-Wolfgang and Stefan Rub (2014), p. 7,
figure 1
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1,000 European works council agreements.?® Again,
the increase in EWCs and IFAs should not be un-
derestimated. They serve as transnational learning
platforms in which national practices (BLER and
collective bargaining) can be exchanged and dis-
seminated. For the evolution of the European So-
cial Model, the spread of transnational workers’
voice is encouraging.

The companies in the dataset employ about 27
million employees worldwide. In line with the find-
ing that larger companies are more likely to have
workers’ voice present, we find that, even though
only 63 % of the companies have a collective agree-
ment, about 87 % of all employees in these compa-
nies are working for companies that have conclud-
ed an agreement (figure 2.5).%° Similarly, almost
62 % of all employees work for companies with an
EWC and 42 % of employees are covered by board-
level representation. The coverage of workers’
voice is, therefore, much larger than the share of
companies participating in workers’ voice.

Does workers’ voice make a difference?

As workers’ voice is concentrated in very large
companies, its effect is partly a size effect. How-
ever, there are indications that, independent of size,
workers’ voice has an influence on corporate be-
haviour. This is also reflected by research on the
effects of workers’ voice on corporate performance,
employment and even effects outside the work-
place. There is a growing amount of literature that
theorises and tests the effects of different kinds of
workers’ voice. In this research, it is assumed that
employee representation contributes to increased
welfare by solving organisational failures within
companies, creating trusting industrial relations,
exerting voice and by improving managerial deci-
sions. As we will argue in chapters 3-5, workers’
voice can play important roles in corporate gover-
nance, restructuring and corporate responsibility
management by improving information flows and
monitoring management behaviour.

Empirical research on the effects of workers’
voice has made great progress in establishing the
effects and preconditions for those effects.®' Re-
search on the effects of works councils and BLER
on company performance and on society as a whole

29 de Spiegelaere, Stan and Romuald Jagodzinski (2015), p.
12, figure 1

30 This does not mean that the entire workforce of those
companies is covered by a collective agreement as there
is no information as to who is covered by the collective
agreements.

31 See Horisch, Felix (2009); Jirjahn, Uwe (2010)



frequently produces positive results through
higher investment, productivity but also an in-
creased civic engagement by workers. Ideally both
employers and employees benefit from workers’
voice.?? Here, we present some findings on how
workers’ voice relates to some aspects of corpo-
rate governance, restructuring and company poli-
cies. In future, these relationships have to be re-
searched in detail. The data gathered for this report
should be a good starting point for establishing the
precise effect of different types of workers’ voice
and their cumulative effect on companies, employ-
ees and society at large.

A strong effect can be observed regarding ex-
ecutive pay. This is measured by the highest remu-
neration package within the company in US dollars
in a specific year. Figure 2.6 shows that, in compa-
nies without either BLER or collective agreements,
the average highest executive pay among the 100
largest companies stood at 14.7 million US$ com-
pared to 4.07 million US$ in those companies with
BLER and 5.62 million US$ in companies with col-
lective agreements. This is a big difference. Among
the remaining 755 companies, corporate pay was,
on average, much lower, and the difference be-
tween companies with workers’ voice was lower
but still present.®?

The opposite effect can be observed when look-
ing at net sales or revenues of the company (fig-
ure 2.7).>* Here workers’ voice is associated with
higher sales and higher revenues. Again, there is
the strong effect of BLER pushing up the sales and
revenues of the company. Companies with neither
BLER nor collective agreements have less than half
the revenues of companies with BLER, among the
100 largest companies. Remember that these are
the same companies that pay their executives sig-
nificantly higher remuneration packages.*®

Companies with workers’ voice also grow more
than those without. Figure 2.8 shows that, in the
100 largest companies with CBA or BLER, the in-
crease in employment was larger than in compa-

32 See research overview in: Jirjahn, Uwe and Stephen C.
Smith (2017), but also Lopatta, Kertsin, Bottcher, Katarina
and Reemda Jaeschke (2018); Ellguth, Peter and Susanne
Kohaut (2015)

33 When controlling for size, there is a negative correlation
between BLER (-0.162) and CBA (-0.237) and the size of
the renumeration package.

34 The Thomson Reuters Worldscope database variable, net
sales or revenues (in US$), measures the net sales or
revenues of the company, converted to US dollars, using
the fiscal year end exchange rate. The Thomson Reuters
Worldscope database variable, market value, measures
the total market value of the company in US dollars.

35 There is a small positive correlation between sales and
workers’ voice after controlling for size: BLER (0.104) and
CBA (0.07).

Highest remuneration package by workers’ voice, 2014
in million US dollars

Figure 2.6
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Source: WV dataset Hassel/Helmerich

nies with no workers’ voice coverage. It indicates
that the strongest difference is for companies with
CBA compared to companies with no workers’
voice. It also shows that large companies in Europe
continue to grow.%®

Figure 2.7
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36 More information about the employment growth of the
companies in the data set is in the annex.

Hans Bockler
Stiftung mm
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Figure 2.8

Change in total employment numbers (100 largest companies)
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In the area of corporate responsibility, we find
that, generally, large, European companies seem to
engage in sustainability issues. For example, 73 out
of the 100 largest companies were members of the
Global Compact in 2014, and 54 out of the 73 have
been members of the Global Compact for 9 years
or longer. Therefore, membership in sustainability
organisations is quite high and has existed for a
long period of time.

Figure 2.9 shows the number of companies that
have adopted a policy of good employee relations.
Within the group of companies without any kind
of workers’ voice (N=306), 65 companies (or 21%)
have a policy on good employee relations. In the
group of companies that are bound by a collec-
tive agreement (N=521), we find 184 companies (or
35 %) that have such a policy. In the group of com-
panies that have a European works council, this
share is even higher: out of 248 companies with
an EWC, 101 companies have a policy on good em-
ployee relations, which amounts to 40%."

We see a similar effect when looking at the data
on membership in a specific sustainability index.
Here the differences in absolute numbers and rel-
ative shares are even bigger (figure 2.10).%® On the
other hand, the amount of missing information

37 A small positive correlation remains after controlling for
size: 0.04 (BLER) and 0.09 (CBA).

38 Again, the positive correlation remains after controlling
for size: BLER (0.03) and CBA (0.01).
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is high and probably higher among those small-
er companies which also do not have any kind of
workers’ voice.

Nevertheless, there is no indication that work-
ers’ voice has a detrimental effect on corporate
governance, employment or ESG indicators. On the
whole, the data in the dataset confirms that work-
ers’ voice is beneficial for the governance of the
companies where it exists and most likely for the
communities in which these companies operate.

Figure 2.9
Policy on good employee relations, 2014
in per cent of companies
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Figure 2.10

Membership in a specific sustainability index, 2014
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Recommendations

Despite the growing importance of cross-border
economic activity, there is no comprehensive
knowledge or data on the scope and size of trans-
national companies in the EU or the role of workers’
voice in those companies. Most industrial relations
research focuses on the level of the member state
and measures country-level indicators. However,
policymakers, trade unions and workers’ represen-
tatives at the company level need better data on
transnational companies in order to make informed
decisions.

The Expert Group, therefore, recommends poli-
cymakers to:

— improve the database on company-level data,
focusing on large transnational companies,
including a yearly assessment of transnational
companies’ activities. A role model could be the
UNCTAD World Investment Report.

— improve the database on workers’ voice and
industrial relations at the company level in co-
operation with Eurofound.

— set up specific research programmes in the
EU on the effects of cross-border, economic
activities (restructuring and mergers), on em-
ployment and regional development and the
role of workers’ voice.

— establish a dataset of companies that are
eligible for an EWC.
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CHAPTER 3
GOOD CORPORATE GOVERNANCE

While institutionalised forms of workers’ voice on
management boards are an integral part of corpo-
rate governance in two-thirds of the EU member
states, this is not reflected in either the academic or
the political discourse. Academically, the vast ma-
jority of corporate governance analysts subscribe
to a narrow agency perspective, which focuses ex-
clusively on the relationship between shareholders
and management. Politically, the regulatory design
of corporate governance policy has, on the whole,
embraced the Anglo-Saxon shareholder model and
pursued policies strengthening minority sharehold-
ers and transparency in order to prevent collusion
between large shareholders and management.

The expert group proposes integrating the role of
workers’ voice into a concept of good corporate
governance. Similar to the authors of the series of
publications on the sustainable company, who see
workers as stakeholders in a broader stakeholder
model of the company, we argue that workers’ voice
can play a unique role in corporate governance in
various institutional contexts.® This is due to the
function of workers’ voice regarding both the inter-
nal and external monitoring mechanisms of stan-
dards of good corporate governance models.

Trends in corporate governance: Diversity of
corporate governance models in the EU

Corporate governance refers to the regulation of
the internal structures of corporations, in particular
those that are associated with directing and con-
trolling the corporation. It is also concerned with
the financing of companies and, therefore, inter-
acts with different types of corporate finance. In
the OECD world, we find two predominant models
of corporate governance, the outsider-financed,
Anglo-American shareholder model and the more
insider-financed, continental European/Japanese
stakeholder model.*° The insider-financed model is
also more likely to have a dual system of supervi-
sory and management boards, with workers’ repre-
sentatives on company boards. Within the EU, the
role of external corporate finance varies tremen-
dously (figure 3.1).

The outsider-financed shareholder model leads
to higher levels of market capitalisation in compa-
nies and usually focuses on dispersed sharehold-
ers rather than block holders. In these cases, the
corporate governance regulation focuses on the

39 Vitols, Sigurt and Norbert Kluge (2011)
40 West, Andrew (2016), p. 17
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“We try to affect as much as we can, par-
ticularly in matters of personnel policy and
the manufacturing footprint. The owners
mostly listen to us, what the feeling is among
the staff in the company and how employees
perceive the company culture etc. These are
questions that they can’t get really good re-
sponses to from the management.”

Annika Ogren, Husqvarna AB

“The single most important issue, in my view,
is to develop a sustainable and long-term cor-
porate governance practice that privileges
stakeholder rather than shareholder value
and that includes as a central topic a forward-
looking plan for proactive employment and
skills.”

Fernando Vasquez

“We always try to balance profitability and
employment. That means that, via our co-de-
termination in the supervisory board, we have
the possibility to promote, for example:

e priority of giving volumes to existing
plants before building new plants

® balancing production volumes between
plants or even between brands to prevent
situations of “extra work in one factory
while having to close other factories for a
while”

¢ investing for modernisation and flexibilisa-
tion in existing plants to make this kind of
volume-switching possible

e strengthening the development of sites
and technological competencies of our
in-house-components

In fact, it is often the case that we, as workers’
representatives, try to optimise decisions
from the “VW group” point of view instead
of just seeking to optimise personal manage-
ment targets at the cost of other departments
or brands.”

Christoph Harland-Juhl, Volkswagen



Stock market capitalisation in EU28 countries, 2013
in per cent of GDP

Figure 3.1
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rights of minority shareholders and transparency
rules, which are essential for judging management
performance.

The insider-financed stakeholder model has far
lower levels of market capitalisation, less access to,
and is less influenced by, stock-exchange regula-
tion and has a strong role for block holders. The
monitoring of management often occurs through
direct control and the participation of block holder
representatives on company boards. Workers’ rep-
resentatives are often integrated into this model of
direct management monitoring, although in very
different ways in different countries.

The type of corporate governance model has im-
plications for the different business models of com-
panies. The outsider-financed shareholder model
is associated with the short-term strategies of in-
novation and restructuring, while insider-financed
stakeholder models specialise in more long-term
approaches towards innovation and investment.
From this perspective, the insider-financed stake-
holder model is associated with a more participato-
ry model of capitalism.*'

In the comparative political economy literature,
different corporate governance models are ex-
plained by the wider institutional framework, in
which companies develop strategic complementa-
rities.*? An important aspect is the relationship of

41 See discussion on corporate governance within the Vari-
eties of Capitalism framework that has different forms of
ownership structures as key components for framing the
relationship between workers’ voice and management
practice. Hall, Peter A. and David Soskice (2001)

42 Aoki, Masahiko (2001); Milgrom, Paul and John Roberts
(1995); Soskice, David (1999)

patterns of ownership and employee participation,
which are characterised as “mutually interdepen-
dent and achieving a complementary institutional

“fit'".** Short-term finance is enabled by a liquid

market for corporate finance and dependent on an
industrial relations system that is based on a flexi-
ble labour market and decentralised wage setting.
In comparative corporate governance studies,
ownership structure has been a central topic.
Despite the focus on the minority shareholder in

European/Japanese
Stakeholder Model

Anglo-American
Shareholder Model

Finance

Capitalisation
Board system
Participation

Corporate
strategy

Insider-financed,
block holders

Low market
capitalisation

More likely a dual
board system

More participation

Associated with long-
term strategies
towards innovation
and investment

Outsider-financed,
dispersed
shareholders

High market
capitalisation

More likely a
one-tier system

Less participation

Associated with
short-term strategies
of innovation and
restructuring
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Share ownership structure in the EU, 1969-2012
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the corporate governance literature and policy,
most companies in the world have concentrated
ownership structures. Large block holders have
enhanced control rights by deviating from the one-
share-one-vote principle through dual-class shares,
state intervention, hierarchical groups and others.
However, as Ruth Aguilera points out, the distinc-
tion between concentrated and dispersed owner-
ship patterns is not as clear cut as assumed be-
cause of the rise of foreign institutional investors,
hedge funds and sovereign wealth funds as well as
the decline of block holding.**

Investors have different strategic interests in com-
panies, ranging from passive investment to active
control. The composition of owners and investors
in transnational companies is likely to impact the
relationship between management and investors
and, therefore, the strategic decision-making of
companies as well. As the type of investors change,
these governance practices are likely to change as
well.

For instance, strategic institutional investors fo-
cus on corporate restructuring and prefer countries
where restructuring is fast and power is concen-
trated at the top. They are guided by their capaci-
ty to intervene in the company. Michel Goyer has
shown in his work how institutional investors prefer

44 Aguilera, Ruth V. and Gregory Jackson( 2010)

45 Davydoff, Didier, Fano, Daniele, Tor Vergata and Li Qin
(2013)
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France to Germany, as co-determination rights in
Germany slow down restructuring.*® As the share
of financial intermediaries as company owners ris-
es in the EU, this will impact on corporate gover-
nance practices (figure 3.2).

However, more recent studies have found that
the relationship between corporate law and cor-
porate organisation is not straightforward. For in-
stance, there is no linear relationship between mi-
nority shareholder protection and financial market
development.*” The empirical observations of cor-
porate governance legislation, financial market dy-
namics and business models are less institutionally
determined than is often assumed in the literature.

Moreover, different types of corporate gover-
nance have not prevented corporate scandals or
have, by themselves, produced better or worse
companies. Good employers can be found in all
countries, as can corporate excesses. For example,
block holders and other insiders in companies can
collude with unscrupulous managers, and these
managers are able to insulate themselves against
monitoring.

Therefore, the development of good corporate
governance should not be dominated by the dif-
ferences in market capitalisation and institutional

46 Culpepper, Pepper D. (2010); Goyer, Michel (2011)

47 Aguilera, Ruth V. and Gregory Jackson (2010); Armour,
John, Deakin, Simon, Sarkar, Prabirjit and Ajit Singh
(2009), p. 343



contexts. Rather, we should start with general cri-
teria for good corporate governance, as suggested
by Ruth Aguilera.*® These include:

— the protection of stakeholder rights and the
means to enforce those rights by monitoring
executives and holding them accountable

— the management of different interests and
demands of various internal and external
stakeholders

— the provision of transparent information
disclosure

— the provision of strategic and ethical guidance
for the company.

The criteria for good corporate governance can be
applied to any institutional environment. They refer
to the internal and external mechanisms of moni-
toring management. They are partly facilitated by
the legal and factual relationship between share-
holders and management (internal) and partly by
the wider institutional setting (external).*® The role
of employees and their representatives is relevant
in both the internal and external setting. Workers’
representatives, embodying vital knowledge of the
company’s operation, can contribute to strategic
and ethical guidance and formulate the demands
of key stakeholders.

The purpose of companies and corporate
governance reforms

While the separation of ownership and control has
created specific sets of rights and responsibilities
for investors and boards in all countries, there has
been a marked trend towards a rather specific un-
derstanding of corporate governance based on
mechanisms to solve agency problems. Agency
problems arise as share owners only have property
titles and do not have command over the manage-
ment of the company. Therefore, share owners
need other insurances for control. Depending on
the ownership structure of the company and the
corporate governance model, there are two basic
forms of control: block holder control or the mar-
ket for corporate control. In situations of concen-
trated ownership, large block holders can exert di-
rect control over top management. Block holding
is still a key feature of corporate control, in parti-
cular in European markets and in the US. Alterna-
tively, in contexts of dispersed ownership, market
mechanisms have taken the place of direct control.
In theory, hostile takeovers are key instruments in

48 Aguilera, Ruth V., Desender, Kurt, Bednar, Michael K. and
Jun Ho Lee (2015)

49 Aguilera, Ruth V., Desender, Kurt, Bednar, Michael K, and
Jun Ho Lee (2015)

Example: Solvay S.A.

More than 30 % of the shares are in the hands
of the Solvay family. This is important for the
long-term view of the company. Solvay is not
driven by rating agencies which want to see
short-term results. A good example is the
acquisition of the Cytec Company in the US.
Cytec was bought to get access to the carbon
fibre business, which is a product of the fu-
ture, used for lightweight cars and aeroplanes.
This acquisition was very expensive, 14 times
the EBITDA®® of Cytec, and it was criticised
by the financial analysts. Solvay bought this
company as a long-term investment, span-
ning more than 10 years. This acquisition was
taken with the mindset of the Solvay family to
have a long-term view of their business.

Albert Kruft, EWC Solvay

disciplining managers in badly performing compa-
nies. In order to effectively exert market control, a
number of policies and instruments need to be in
place: they range from accounting to disclosure
rules and focus in particular on the rights of minor-
ity shareholders.

Despite the fact that block holding is still a key
feature in many large companies, corporate gover-
nance reforms over the last 30 years have moved
persistently towards a market-based system of cor-
porate control.®’ Market-based corporate control
rests on strong disclosure and transparency mech-
anisms, which signal management performance
to market participants. The assumption is that
as shareholders will sell the shares of badly-per-
forming companies, undervalued companies invite
corporate takeovers, which, in turn, will tackle the
problem of performance. Corporate governance
often refers to hostile takeovers as characteris-
tic in an active market for corporate control, even
though, in practice, these mechanisms frequently
do not work and are harmful to employees.

The trend towards a market-based system of cor-
porate control went hand in hand with a shift in the
purpose of the company. Up until the 1970s, the
perspective that the primary purpose of the compa-
ny was its capacity to produce and deliver services
to its customers was widely shared.®® Over time,

50 Earnings before Interests, Taxes, Depreciation and
Amortisation, an indicator for financial performance

51 Sjafjell, Beate, Johnston, Andrew, Anker-Sorensen, Linn
and David Millon (2015)

52 See for instance the keynote by John Kay at the

Workers' voice and good corporate governance

page 19



this primary purpose of companies has changed
towards a focus on delivering a return on invest-
ment or the maximisation of shareholder value.
There has always been tension between the aims
of managers to pursue the growth of the com-
pany versus the interest of investors in return. In
the famous lawsuit of Dodge versus Ford over the
payout of dividends in 1916, the court decided on
this precise question: Can the management of a
company pursue an independent strategy of inves-
ting in expansion at the expense of investors’ re-
turn? The court at the time ruled in favour of the in-
vestors and forced Henry Ford to pay dividends. How-
ever, the court also upheld the ‘business judgement
rule’ (BJR) and, therefore, started the discussion on
what the proper purpose of a well-functioning cor-
poration should be. This includes wider business
strategies as well as social and environmental con-
cerns: “One important effect of the BJR is to give
members of the board and management greater
scope to take account of environmental considera-
tions in their decision-making than is apparent on
the face of the law”.%® In order to have this discus-
sion, it is vital to have other representatives with
wider interests also present when strategic discus-
sions take place.

However, these legal cases are extremely rare,
primarily because corporate directors will frequent-
ly claim to be maximising profits for shareholders,
and it is almost impossible to refute these corpo-
rate officials’ self-serving assertions about their
motives.®*

Over time, and in particular from the 1970s on-
wards, corporate governance regulation has pur-
sued a stronger link to corporate governance with
the maximisation of shareholder value.®® The lifting
of capital controls and the liberalisation of global
financial markets facilitated global financial flows
and initiated a search for investment opportunities
for investors. These investors were less interested
in the growth of companies or the production of
goods and services, but in a high return on their
investment. In order to ensure high levels of return,
corporate governance regulations and models were
increasingly focused on shareholder rights and the
alignment of corporate directors with the interests
of global investors. In that process, the role of other
stakeholders, in particular workers’ voice, was in-
creasingly downgraded.

In the EU, company law moved onto the agenda
with the single European market and financial lib-
eralisation. Particularly the Financial Services Action
Plan (FSAP) in 1999 put corporate governance on

Creating Sustainable Companies Summit (Brussels, Sep-
tember 2016). https://www.johnkay.com/2016/10/24/
the-purpose-of-the-corporation/

53 Sjafjell, Beate (2015)
54 Macey, Jonathan R. (2008)
55 Veldman, Jeroen and Hugh Willmott (2016)
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the European regulatory agenda. The legislative
programme shifted from company law harmoni-
sation “towards a regulatory approach based on
minimum requirements and mutual recognition, in-
creasingly geared at adjusting the governance of
corporations to the demands of liberalized capital
markets."” °®

Agency theory and shareholder value maximi-
sation has been criticised widely by policymakers,
business experts, managers and trade unions alike.
The exclusive focus on profits and shareholder re-
turns, with minimal or no oversight by anybody
else, has encouraged and facilitated corporate
scandals and the financial crisis in 2008. Corpo-
rate scandals were largely driven by accounting
fraud (Enron, WorldCom), insider trading and price
fixing, abuses of regulatory loopholes (Deutsche
Bank, subprime mortgages) as well as tax evasion
through international arbitrage. There is little doubt
that the massive increase of executive pay and the
steady increase of return on investment up till 2008
are closely related to the regulatory framework of
corporate governance models as well as the loos-
ening of financial regulation.

Jack Welch, CEO of GE until 2001 and a major
proponent of shareholder value during his active
time at GE, stated in an interview with the Finan-
cial Times: “On the face of it, shareholder value is
the dumbest idea in the world. Shareholder value
is a result, not a strategy... your main constituen-
cies are your employees, your customers and your
products. Managers and investors should not set
share price increases as their overarching goal...
Short-term profits should be allied with an increase
in the long-term value of a company.”®’

Noticing the increasing focus on the long-term
value of a company brings us back to the ques-
tion of the company’s purpose. Rather than turning
companies into financial vehicles for maximising
return, a successful company should be defined
by its capacity to produce successful goods and
services and provide long-term, stable employment
for local communities. It is, moreover, argued that
the turn towards shareholder value maximisation
and the sole focus on a return on investment has
driven productivity and innovation down, as man-
agers tend not to pursue the development of new
products and services but rather squeeze assets
and go for short-term financial gains.

The battle over the purpose of the company and
the legal setting for guiding corporate decisions
has not been decided yet. The financial crisis and
corporate scandals have put corporate governance
on the agenda for better economic governance. On
the one hand, international organisations, like the

56 Horn, Laura (2012)

57 Welch condemns share price focus. Financial Times,
12 March 2009



OECD, have started to address increasing social in-
equality and polarisation. Investigative journalism
has unveiled the extent of practices of tax evasion
in large companies as well as wealthy individuals
using offshore centres. Moreover, banks and cor-
porations have been taken to court over fraud and
malpractices. Regulators and companies have star-
ted to address executive pay.

On the other hand, despite Jack Welch's admis-
sion, there has not been much effort or contribu-
tion by the business community to fundamentally
address the issues of extreme agency orientation.
There are still large areas in the business communi-
ty, which are still used as a self-serving mechanism
for jointly exploiting companies’ assets for higher
executive pay and a return on investment. Execu-
tive pay is still rising faster than average pay, and

Corporate governance reforms in the EU

In the last two decades, increasing legislative ac-
tivity in the EU on European Company Law shows
that the EU orients its policies to a shareholder val-
ue concept of corporate governance. In 2003, the
European Commission presented an Action Plan
on “Modernising Company Law and Enhancing Cor-
porate Governance in the EU”. Its main goal, in par-
ticular, was “strengthening shareholders’ rights”.
The Takeover Bids Directive 2004 encourages
takeovers in Europe and provides minimum stan-
dards of protection for minority shareholders
(2004/25/EC Takeover Bids).

In the aftermath of the financial crisis, the Euro-
pean Commission focused, in the 2010 and 2011
Green Papers, on shareholder involvement in finan-
cial and non-financial companies. The “EU corpo-
rate governance framework” understands corporate
governance as: “one means to curb harmful short-
termism and excessive risk-taking”. Several inter-
views with a number of listed companies from differ-
ent member states, experts and investors revealed
three key elements of “good corporate governance”:
high-performing, effective boards of directors; in-
formed and active shareholders and an effective
implementation of the ‘comply or explain’ principle.

The Commission’s intention to encourage share-
holders to engage more in corporate governance
was also outlined in the Action Plan 2012: “They
should be offered more possibilities to oversee re-

active institutional investors, in particular hedge
funds, are able to strip assets and run down suc-
cessful companies.

The role of workers’ voice
in good corporate governance

From an empirical perspective, there is no doubt
that companies with a strong role for labour are in
no way less competitive or successful than others.
For instance, the World Economic Forum has a
competitiveness ranking for countries. Among the
global top ten countries, there are six Northern
European countries. Of these six countries, four®®
countries have extensive provision for workers’
representation on companies’ boards. Even more

muneration policy and related party transactions,
and shareholder cooperation to this end should be
made easier” (Action Plan 2012). In 2014, the Euro-
pean Commission submitted the proposal for a di-
rective amending the Shareholder Rights Directive
2007/36/EC (EC 2014). The directive defined the
minimum requirements and rights for shareholders
in listed companies across the EU.

The shareholder primacy is a relevant issue in
further European initiatives (e.g. the new propo-
sal for a company law package) in several expert
groups (e.g. High Level Group of Company Law Ex-
perts, the European Corporate Governance Forum)
and in decisions of the ECJ (e.g. Golden Shares).
On the other hand, the efforts to strengthen work-
ers’ voice within the scope of the Pillar of Social
Rights seem in contrast to the shareholder pri-
macy. Initiatives like the SE Directive (2001), the
Cross Border Merger Directive (2005) and the
Proposal for a Company Law Package (2018)
provide tools to establish and sustain workers’
voice in transnational companies and, thereby, in-
troduce a more continental and participatory cor-
porate governance model in the EU.% However, it is
also the case that the SE Directive is actively used
by companies to avoid employee participation on
company boards and the CBM Directive is weaker
compared to the SE Directive. Both are worrying
developments.5®

58 Johnston, Andrew (2009)

59 See http://www.hugo-sinzheimer-institut.de/fileadmin/
user_data_hsi/Veranstaltungen/2017/HBS-Forum_2017/
Sick_WSI_HSI_Forum_ErosionMB_02032017fin.pdf

60 Sweden, Germany, the Netherlands and Finland
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Figure 3.3

Comparative performance of countries with stronger versus weaker worker participation rights

on five Europe 2020 headline indicators, 2009-2014

Group 1: Countries with

Europe 2020 Headline indicator stronger participation rights

Employment rate, age group 20-64 72.0
Gross domestic expenditure on R&D (GERD) 22
Share of renewables in gross final

energy consumption 18.6
Early leavers from education and training 9.4
Tertiary educational attainment, age group 30-34 38.8
Population at risk of poverty or exclusion 18.7

Difference between
Group 1 and 2

Group 2: Countries with
weaker participation rights
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Source: ETUI 2016

striking, among the European top ten countries,
seven countries®' have legal provisions for board
level employee representation (BLER).

There is also no living example that workers’
voice in corporate governance was abandoned
based on bad economic performance, either at the
company level or at the national level. There is even
evidence to the contrary: that those countries with
strong employee representation cope better with
economic recessions. ®?

Academic research at the company level sup-
ports this view: There is no firm evidence suggest-
ing that a strong employee voice at the board level
has a significant, negative effect on company per-
formance or share prices.®® On the contrary, the
influence of workers can help to improve producti-
vity, reduce labour turnover and preserve company-
specific human capital and, thereby, contribute to
better employment, education and social perfor-
mance (figure 3.3).

Nevertheless the role of workers’ voice in corpo-
rate governance is often either ignored or looked
down upon. There is a consensus among scholars
from different disciplines that assumes that the
power of shareholders and employees is distribut-
ed in a zero-sum or negative-sum relationship. It
is argued that a stronger role of worker involve-
ment in corporate governance weakens the role of
shareholders.®* Those who assume a positive-sum
relationship between shareholders and employees
argue that block holding and employees’ voice are
complementary, as the long-term commitment by
investors is matched by a long-term commitment

61 Germany, Finland, the Netherlands, Sweden, Denmark,
Norway and Luxembourg

62 Herzog-Stein, Alexander, Lindner, Fabian and Simon
Sturn (2018); Scharpf, Fritz W. (1991)

63 See the research overview in Boneberg, Franziska (2010)
64 Gospel, Howard and Andrew Pendleton (2003)
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by employees, which fosters incremental innova-
tion.®® This is at the heart of the strong competitive-
ness of manufacturing companies in countries with
a strong board level representation of employees.

However, recent research in corporate gover-
nance has shown that this relationship is more flex-
ible. Some countries have strong block holding
but not employee representation (i.e. Italy). Other
countries with highly fluid, dispersed ownership
also host companies that have a strong culture of
employment protection (i.e. in the Silicon Valley).
Others can have a stronger partnership with their
employees, if shareholders do not expect short-
term gains. In others, strong employee involvement
has helped to increase transparency and share-
holders’ voice.®®

As a consequence, we would argue that workers'’
voice can, and should, contribute to the improve-
ment of existing corporate governance models in
all institutional settings, independent of the preva-
lence of block holding.

The role of workers’ voice in corporate gover-
nance serves some or all of the following functions:

— It communicates employees’ concerns and
supports employees’ commitment to the long-
term future of the company and helps to negoti-
ate corporate restructuring.

— It helps to raise productivity, by encouraging
investment in skills and by fostering good work
organisation and practices.

— It questions and challenges the strategic
orientation of management on behalf of long-
term growth and survival.

— It supports and facilitates the sustainability stra-
tegies of the company through communication.

65 Hall, Peter A. and David Soskice (2001)

66 Jackson, Gregory (2003); Gourevitch, Peter Alexis and
James Shinn (2005)



— It enhances transparency and combats
corruption, by fostering the role of whistle
blowers and ethical standards.

— It protects companies against asset stripping
by corporate raiders and some forms of institu-
tional investors.

All these functions build on the capacity of workers’
representatives to channel information and to bring
together different perspectives and experiences
both upwards and downwards. Employee repre-
sentatives are aware of the concerns of the work-
force and the feedback of employees on current
practices. They are able to communicate these in
board meetings. On the other hand, they can com-
municate corporate policies on sustainability and
ethical compliance from the board to their mem-
bers. In some corporate governance models with
employee involvement these functions are already
practiced.

These functions address both the internal and the
external mechanisms of corporate governance.®’
Workers' voice can directly contribute to the rela-
tionship between shareholders and management,
by enforcing transparency and influencing the
adoption of the company’s strategic goals. An in-
stitutionalised role of employee representatives in
corporate governance also contributes to the exter-
nal governance mechanisms, by strengthening the
institutional context and rooting managerial control
in a set of values and procedures.

These roles of workers’ voice in corporate gover-
nance are not bound by a particular organisational
model. Whether a company has a single or a two-
tier board structure, a parity of seats or just a num-
ber of non-executive directors on the board does
not alter the role of workers’ voice.

Preconditions for workers’ voice
in corporate governance

As argued above, the role of workers’ voice in cor-
porate governance is not confined to situations
with dominant block holders who pursue a long-
term strategy of growth. Workers’ voice can im-
prove the performance of corporate governance in
other contexts too. Even in the context of dispersed
ownership, workers’ voice can contribute to im-
proved company performance and transparency
and, therefore, help to avoid the costly route of cor-
porate takeovers. For instance, workers’ voice can
be an early warning system of declining profitabili-
ty and productivity as well as of corruption and bad
business practices.

67 Aguilera, Ruth V., Desender, Kurt, Bednar, Michael and
Jun Ho Lee (2015)

The precondition for a productive employee role
in corporate governance is a set of rules and roles
which include:

— the access to information on the performance
of the company for other board members
which goes beyond the disclosure of public
information in publicly listed companies

— the participation of employee representatives
in board meetings as non-executive directors,
worker directors or as members of supervisory
boards

— the opportunity to voice opinions and
positions that reflect the views of the
company’s employees in order to support
good practices in the company and avoid
bad ones.

These rules and roles are not bound to a specific
institutional setting. The basic institutional precon-
dition is the legal right to have one or several per-
sons who, on behalf of the company’s employees,
can take on the above functions and are aided by
the necessary administrative and personnel sup-
port. How workers’ voice takes place can take
many different forms. They range from co-deter-
mination, ombudspersons or workers’ directors on
company boards or mandatory consultation pro-
ceedings. How these persons are chosen, and what
the precise position is, remains open and should be
defined in the wider industrial relations — corporate
governance institutional setting.
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1 Recommendations

Current debates From a workers’ perspective, current trends in cor-
porate governance debates are the hardest issue
Recent and current proposals towards work- to tackle for two reasons: firstly, in some member
ers’ voice in good corporate governance states, workers’ voice is part of corporate gover-
exist in Italy, the UK and France. In Italy, the nance, while in others, it is not. Secondly, company
government of Mario Monti in 2012 suggest- law, at the level of the EU and the member states,
ed legislation which would allow listed com- does not include workers’ voice as part of corpo-
panies with a two-tier structure and more rate governance reform debates but as the vaguest
than 300 employees to permit employees to reference towards stakeholder involvement.
participate as members of the supervisory The expert group discussed corporate gover-
board with the same rights as all other mem- nance and identified a number of important func-
bers (Legge Fornero).®® In the UK, the Prime tions for workers’ voice in corporate governance
Minister, Theresa May, declared that she and company management, such as enhancing
would build an economy that not only works transparency and combating corruption; communi-
for everyone but, moreover, suggested mod- cating good standards; channelling employee con-
ifying the UK corporate governance model to cerns; protecting companies through monitoring
include workers’ representatives on compa- the strategic orientation of management on behalf
ny boards. In France, an extension of work- of long-term growth and survival, and influencing
ers’ representatives on company boards was strategic management decision-making.
discussed in the context of the labour mar- These functions build on the capacity of workers’
ket reforms of 2017 but dismissed. A group representatives to channel information both up-
of influential academics and lawyers have wards and downwards and can influence decision-
now launched the appeal “European Appeal making at the highest level of management. Em-
— Companies and Employees — Blazing a New ployee representatives are aware of the concerns
European Trail*.%° of the workforce and the feedback of employees
Governments tend to be open towards these on current practices. They are able to communi-
proposals, often pushed by trade unions in cate these in board meetings or vis-a-vis the top
historically critical times. This supports the management. The expert group, therefore, recom-
argument that crises are conducive for involv- mends providing a productive role for employees
ing workers’ voice in corporate governance in corporate governance through a set of rules
models in Europe. Moreover, these initiatives including:
show that the positive contributions of work-
ers’ voice can arise in very diverse institution- — to reform directors’ duties so that directors
al settings. are required to promote the long-term success

of the company as their primary aim, rather
- than promoting shareholder interests
— to promote evidence-based corporate gover-
nance codes that are based on empirical data
— to actively include workers’ voice as part of
corporate governance reform proposals
— to provide access to information and consul-
tation on the performance of the company to
workers' representatives. This goes beyond the
disclosure of public information in publicly list-
68 There is no requirement for companies to have a super- ed companies.
visory board, and only a few Italian companies would be — to facilitate the obligatory participation of em-
affected by this. . . .
v ) ployee representatives in board meetings as
69 The European Appeal addresses the issues of democra- ive di kers' di
cy at work, enforcement of employee rights (including non-executive directors, workers' directors or
through a European agency dedicated to this effect), the on supervisory boards
fight against the destructive practices of shell companies, _ +tg ensure the opportunity of voicing opinions
the need for a fairer and more efficient corporate tax sys- .. h fl he Vi f |
tem and the necessity of implementing binding measures and positions that reflect the views of employ-
regarding the social and environmental responsibility of ees in the company in order to support good

companies. The European Appeal was launched in mid- practices and inform company strategy more
April. It has the support of more than 450 persons from

30 countries, including more than 60 Members of the broadly ) )

European Parliament, 15 Members of Parliament from — to adopt enforcement mechanisms in the form
various countnes_, five former Pr_|me Ministers and M|p|s— of sanctions and the suspension of corporate
ters, 40 trade union representatives and 250 academics. decisions

See: http://descartes.law/
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CHAPTER 4
TOWARDS SOCIALLY
RESPONSIBLE RESTRUCTURING

Corporate restructuring is defined as the change of
corporate structure that affects employment and
working conditions.”® It has many different causes
and forms, and differs depending on sectors and
regions across Europe. Since the recent econo-
mic crises, types and drivers of restructuring have
changed and set new challenges. Apart from well-
known forms of restructuring such as business
closure, mergers, outsourcing and the offshoring
or relocation of business, corporate change and re-
structuring is reported to be driven increasingly by
the aim of ‘optimising’ or ‘re-engineering’ compa-
nies in order to increase the return on investments.

As highlighted in the quote from the European
Economic and Social Committees of 2013, socially
responsible restructuring, with a strong involve-
ment of workers’ voice from the workplace to the
company boardroom that is based on a “fair rela-
tionship”, can avoid and mitigate negative effects
on workers and contribute to the sustainability of
the company. The “fair relationship” of workers,
management and owners, and the coordinated
interplay of actors and action levels, are precon-
ditions in enabling well-functioning information,
consultation and participation at the anticipation of
change and decision-making stages in the context
of managing restructuring.

These tools should already be enhanced to pro-
tect workers' rights and guarantee workers’ voice
at the stage of an anticipation of corporate change.
Early involvement of workers’ voice within the pro-
cess diminishes the risk of a disadvantageous re-
structuring process for the workers. In cases with
insufficient workers’ voice at the very beginning of
a restructuring process, there is a greater danger
of a negative impact on employment. The Expert
Group on workers’ voice discussed various scenar-
ios and perspectives to determine measures for so-
cially responsible restructuring in order to achieve
long-term change.

70 The Expert Group agreed on this definition of restructur-
ing in April 2016 in Prague. More detailed definitions can
be found in: Pulignano, Valeria (2011); Pulignano, Valeria
and Norbert Kluge (2007)

“The “sustainable company” can function
successfully only if it follows a specific man-
agement principle: the “fair relationship”
principle. This principle gives all stakeholders
(management, employee representative bod-
ies, investors and relevant regions) the pos-
sibility to have a say in any changes to the
business, adopting a targeted and problem-
solving approach and without any attempt
to interfere with the management’s right to
issue instructions. In this way, restructuring
can be dealt with and anticipated more effec-
tively, especially in times of crisis.””

European Economic and Social Committee

“Although expected to be less desired by man-
agement, the provisions of the Recast Direc-
tive amount to an important opportunity for
workers’ representatives and trade unions at
the national level to develop and deepen their
communication and cooperation processes
on a day-to-day basis at the company level
and beyond.”

Valeria Pulignano

“More attention should be paid to studying
those processes of corporate restructuring
leading to workplace inequality and dualisa-
tion. Thereby activities of outsourcing and
offshoring, global value chain, and bench-
marking strategies by MNCs should be re-
searched; but also processes of financialisa-
tion, mobility of labour and their integration
to restructuring should be studied more
attentively.”

Valeria Pulignano

71: Employee involvement and participation as a pillar of
sound business management and balanced approaches
to overcoming the crisis. Opinion of the EESC. SOC/470.
Brussels, 20 March 2013
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Number of restructuring events by sector, 2002-2015

real estate activities ﬂ 49
agriculture, forestry and fishing |] 66

other services [I m

construction |:| 500

public administration, defence, education, 887
human health and social work activities

professional, scientific, technical, administration I:I 1027
and support service activities

financial and insurance activities I:I 1300

Figure 4.1

information and communication I:I 1772
wholesale and retail trade, transportation and storage, I:I 2950
accommodation and food service activities

manufacturing, mining and quarrying
and other industry

11087

Source: Eurofound

Restructuring trends in transnational
companies in Europe

When it comes to hard facts and figures about re-
structuring in Europe, reliable data — even simple
data on collective redundancies — is scarce. The
only EU wide source that exists since 2002 is the
“European Restructuring Monitor” that is run by the
European Foundation for the Improvement of Living
and Working Conditions, which has its method-
ological as well as analytical weaknesses ’? but
covers more than 22,000 restructuring cases,
compiled in the database between 2002 and 2017.
When only accounting for those restructuring
events in the EU that meet the criteria of the ERM
database and that were announced in the national
press, we find, on average, around 3 events per
day, affecting between 250,000 and 500,000 em-
ployees per year.

Although the ERM differentiates between sever-
al types of restructuring”® (not exclusively associ-
ated with staff reductions), more than 90% of all
restructuring cases and more than two thirds of job
loss cases reported in the ERM are from internal
restructuring. Internal restructuring is a catch-all

72 The “Eurofound Restructuring Events Database” in-
cludes only larger restructuring events, which involve the
creation or destruction of at least 100 jobs or affect 10 %
of the workforce at sites employing more than 250 peo-
ple. The source of information is local media reports and
country experts. The information collected is indicative,
rather than representative, of the extent and effects on
employment of restructuring. See Eurofound (2013)

73 These include: bankruptcy, closure, internal restructuring,
merger/acquisition, outsourcing, offshoring/delocalisa-
tion, relocation, as well as business expansion, which is
not exclusively associated with staff reductions.
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category, used to classify all restructuring cases
which do not fall under any of the other pre-defi-
ned categories. A case is classified as ‘internal re-
structuring’ in the ERM when the majority of job
reductions is not attributable to other more specif-
ic forms of restructuring (for example outsourcing,
offshoring, relocation or merger/acquisition).

According to a recent research paper based on
ERM data for 2002-2015, almost 10 % of all restruc-
turing cases are European ones.”® As transnational
companies tend to be bigger than national compa-
nies, European transnational restructuring cases
affect far more employees than purely national re-
structuring. The proportion of jobs at stake in Euro-
pean transnational restructuring cases amounts to
27%, compared to 10% in national restructuring.”®

Restructuring is heavily concentrated in the man-
ufacturing sector, as is shown in figure 4.1. The
focus of restructuring in the manufacturing sector
is remarkable, considering the fact that the nature
of multinational companies has shifted markedly
towards services.’® Today, only about half of the
global multinational companies are located in man-
ufacturing and about a third are in the service sec-
tor. In comparison, in 1990 three quarters of multi-
national companies were in manufacturing.”

The drivers of corporate restructuring are di-
verse and are closely related to the changing po-

74 de Spiegelaere, Stan (2017). This research paper is also
based on data from the Eurofound Events Database.

75 ibidem, p. 3

76 It should, however, be noted that the ERM events data-
base, due to its methodological weaknesses, is likely to
underrate restructuring in the service sectors, as they are
less frequently reported in the press.

77 UNCTAD (2017), p. 28



litical economy of the European Single Market. In
the aftermath of the Eastern enlargement, com-
panies were involved in offshoring and relocating
their production to Eastern Europe. In recent years,
market clearing processes and the impact of the
financial crisis have been dominant drivers of re-
structuring. The Expert Group discussed the differ-
ent aspects of corporate restructuring and pointed
out that restructuring has not only become part of
the everyday management of large companies but
is increasingly purely cost-driven and characterised
by short-termism. In order to satisfy investors’ in-
terest on returns, this kind of restructuring takes
the form of ‘company optimisation’ or ‘financial re-
engineering’ that is driven by regulatory arbitrage,
as tax rates, social security and labour law are still
highly diverse in Europe and give companies the
incentive to take advantage of weak regulation
and legal loopholes. Moreover, restructuring is in-
creasingly pre-empted by the increase in precarious
and temporary work, as precarious work replaces
more comprehensive restructuring processes.’®

Three features are particularly prevalent in more
recent trends of corporate restructuring: firstly, an
ongoing process of cost reduction; secondly, a
continuation of plant closures as part of restructur-
ing and thirdly, restructuring has become part of
portfolio management, as companies decide on
the kind of operations they see fit to run as part of
their business model.

The financial crisis in 2009 had a strong effect
on corporate restructuring in Europe. The crisis led
to a contraction of gross domestic product in the
industrialised world by 2% and increased unem-
ployment in Europe from 8 to 10% in just 2 years,
between 2008 and 2009. Figure 4.2 shows that, on
the whole, restructuring has reduced the number
of jobs rather than led to job creation. This is parti-
cularly clear during the crisis years 2008 and 2009.

The financial crisis also contributed to long-term
structural problems in a number of manufacturing
sectors, particularly metal, steel and automotive
sectors, for which it served as an exit-strategy.”® In
the car industry, restructuring is about balancing
volumes between plants and between different
parts of the supply chain (components versus body
or gears).

Ultimately, however, restructuring decisions
made by the management were seen as short-term
solutions to prioritise shareholders’ interests, with
the result that “workers bear the costs (loss of em-
ployment, loss of income, skills, opportunities and
often health...).”®°

78 Such practices were highlighted at the Expert Group
meeting in Prague in April 2016. See also: Voss, Eckhard
(2017a), p. 15

79 ETUC and SDA (2011), p. 4
80 Voss, Eckhard (2016), p. 16

Planned job creations vs planned job reductions, 2003-2015
in thousands, per year of restructuring event

Figure 4.2
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Besides changes in the production process,
drivers of corporate restructuring also include the
transformation of capital markets and the inven-
tion of new mechanisms of corporate finance and
credit instruments.®’ Companies undergoing re-
structuring for financial reasons are often tech-
nically still profitable, and restructuring is also
considered profitable as part of the portfolio
management.

The spread of digitalisation, the most recent ini-
tiatives of the EU Commission on company law, to
facilitate the use of digital technologies throughout
a company's lifecycle, and recent trends of cross-
border mergers and divisions® indicate a new
phase of economic restructuring in Europe. While
some sectors show more restructuring in the form
of outsourcing (for example, IT-outsourcing in the
banking sector), others show decisive changes in
corporate structures through digitalisation.®?

81 Bruun, Niklas (2011)

82 It should be noted that, in contrast to cross-border mer-
gers, there is no EU directive or regulation that protects
workers’ rights in regard to cross-border divisions.

83 At the European Union level, several recent initiatives
deal with digitalisation within the internal market of the
EU. E.g. The Commission‘s Work Programme for 2017
announced an initiative on company law to facilitate
the use of digital technologies throughout a company’s
lifecycle and cross-border mergers and divisions (EU
Company Law Upgraded: Rules on digital solutions and
efficient cross-border operations).

Hans Bockler
Stiftung =
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Examples: Digitalisation and corporate restructuring

In 2017, the insurance company Allianz SE an-
nounced plans to cut 700 jobs over the next three
years (mostly in Germany). The cuts were part of a
restructuring process that had already begun and
involved more than 1,200 jobs. Many of them were
already taken care of through early retirement,
part-time contracts and outsourcing. The manage-
ment of the company declared that the decision
was forced upon them by increasing competition
due to digitalisation. Workers and trade unionists
disputed this view and assumed the real reasons
were simply cost-reduction measures and the max-
imisation of profits in favour of the shareholders.
The announcement shows the complex process of
restructuring and its drivers.

Another example illustrates the impact of digi-
talisation on the retail sector that is characterised
by a high share of female and part-time employ-

Socially responsible restructuring

There is a strong need for socially responsible re-
structuring, i.e. effective measures and instruments
that are guaranteed for all workers in transnational
companies in Europe in order to avoid negative ef-
fects on workers. Workers’ voice at every step of
the restructuring processes is a precondition of so-
cially responsible restructuring.

In our Expert Group discussions, we identified
several harmful effects on workers caused by
restructuring:

— collective dismissals, often accompanied by the
closure of plants or sites

— forced reduction of working time

— pay cuts

— involuntary early retirement

— increased workloads due to staff reductions.

The most common and harmful effects are collec-
tive dismissals, often accompanied by the closure of
plants or sites. In addition, forced reduction of work-
ing time, pay cuts, early retirement or increased
workloads due to staff reductions deteriorate the
initial working conditions at the expense of work-
ers. Despite the often strong negative effects on
workers and communities, most cases of restructur-
ing cannot be avoided.

There are already a number of measures to min-
imise the negative effects on the workforce that
have proven successful. In cases of major corpo-
rate restructuring, management and workers’ rep-
resentatives have negotiated ‘social plans’ that
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ment: In January 2018, Carrefour, a French multi-
national retailer, announced the dismissal of more
than 1,200 of its Belgian employees — around 10 %
of the whole workforce of the company in Belgium.
According to the company, the decision, that has
been condemned by the trade unions as a “blood-
bath”, is part of a larger, strategic operation to cut
back on costs incurred through investments in
e-commerce.

The increase of online platforms, whether in fi-
nancial services, hotels and tourism, transportation,
retail or the computerisation of cashiers in super-
markets, is also affecting job quality: The emerging
new forms of work in the ‘platform economy’, that
we are currently experiencing, is often precarious
and carried out by workers without a collective
voice.®

mitigate the negative fall-out. For example, social
plans may regulate internal job placement, training
measures, severance pay or early retirement op-
portunities. Workers are often offered the oppor-
tunity to move to a transition company. Further in-
struments to reduce harmful effects of restruc-
turing are framework agreements between
workers’ representatives (e.g. trade unions or
works councils) and management. Transnational,
but in particular European Company Agreements,
have addressed restructuring by defining corporate
principles of minimum social rights in restructuring
situations, such as internal job transition schemes,
social plans or early intervention and anticipation
procedures.

The variety of restructuring requires a flexible
toolbox of measures for workers and workers’ rep-
resentatives in order to anticipate and deal with
threats in a proactive and individual manner. The
main reasons for particularly negative effects on
workers due to restructuring are: (1) the lack of
workers’ voice in the context of anticipation of
change, (2) neglect of information and consultation
of workers’ representation and (3) restructuring

84 de Stefano, Valerio (2016); Codagnone, Cristiano; Abadie,
Fabienne and Federico Biagi (2016). On workers' voice
see: “Frankfurt Paper on Platform-Based Work. Proposals
for platform operators, clients, policy makers, workers,
and worker organizations”. Austrian Chamber of Labour,
Austrian Trade Union Federation (OGB), Danish Union
of Commercial and Clerical Workers (HK), German Me-
talworkers’ Union (IG Metall), International Brotherhood
of Teamsters Local 117, Service Employees International
Union, Unionen Sweden, 6 December 2016



Examples: European agreements aimed at
socially responsible restructuring

e RWE: “Agreement on the application of
minimum standards for restructuring in
the RWE Group between the European
works council and RWE AG while acting
on behalf of the companies represented in
the European works council” (2010)

e Alstom “Agreement on the anticipation of
change or developments” (2011)

e AXA Assistance: “European agreement
on anticipating changes within AXA
Assistance” (2012)

e BNP Paribas: “European Social Charter
Employment Management” (2012)

e Novartis “Agreement on Euroforum®
(Supplement) (2013)

e Unilever “Responsible Restructuring
Guidelines” (2014)

e Schneider-Electric: “European Agreement
on the Anticipation and Development of
Competences and Employment with Re-
spect to the Schneider-Electric Business
Strategy” (2017)

decisions that are based on rash decisions, where
profound analyses are missing, and serious efforts
to avoid negative effects on workers are not made.

A better toolbox for restructuring

There are a number of EU directives, which address
corporate restructuring issues, such as Direc-
tive 98/59/EC on collective redundancy (initially re-
leased in 1975), Directive 2001/23/EC on transfers
of undertakings (1977), the EWC Directive 2009/38/
EC (1994), Directive 2002/14/EC on information and
consultation (2002) and the Directive on worker
involvement in the European company — Directive
2001/86/EC. In addition, the European Commission
introduced the Quality Framework for Anticipation
of Change and Restructuring (QFR) in 2013. Re-
acting, not only to strong demands from the Eu-
ropean trade unions® and the call from the Euro-
pean Parliament for a European framework on the
management of change and restructuring®, the

85 ETUC (2012)

86 In early 2013, the European Parliament endorsed the so-
called Cercas report on “Information and consultation of
workers, anticipation and management of restructuring”.

QFR intends to provide guidance for companies,
workers and their representatives, and public admin-
istration to facilitate the process of restructuring
while minimising the social impact. The QFR has
a purely voluntary character and contains gener-
al principles and recommendations to anticipate
and manage restructuring in a socially responsible
way. It recommends measures such as a strategic,
long-term monitoring of market developments, a
continuous mapping of jobs and necessary skills,
the involvement of external actors at an early stage
and making full use of EU structural funds. In or-
der to protect workers individually, it recommends
measures such as training, career counselling and
assistance to facilitate professional transitions. The
lukewarm and voluntary approach of the QFR was
evaluated in 2016. However, the evaluation report
was neither published nor did the EU Commission
come up with, or announce, any results and con-
clusions regarding the impact of the QFR.

Thus, while there are several instruments to en-
sure or enable workers’ voice, the European toolbox
for restructuring remains insufficient and needs im-
provement. Apart from a strong and legally binding
framework, there is a need for more guidance on
all levels to show how to use the existing tools.

We direct attention to three main steps in re-
structuring processes: Firstly, the anticipation of
change, secondly, the restructuring decision and
finally, the effect on workers. Workers and workers’
representatives need specific tools for every step
of the process in order to act adequately. In addi-
tion, a monitoring system for the entire restructur-
ing process is necessary, including the different
actors engaged in workers’ voice.

An important issue in corporate restructuring
is the secret nature of corporate decision-making
and the fact that local sites are frequently confront-
ed with final decisions. An early involvement of
workers’ representatives in decision-making can
both address alternatives to job losses as well as
plan long-term for the workers who are affected
by the decision. The aim should be that, in every
individual restructuring case, management and
workers’ representatives should work together on
effective measures to avoid negative consequen-
ces for workers.

This, however, requires the early participation
of workers who take information and consultation
seriously, i.e. with the aim of developing balanced
and fair solutions.®” The Expert Group collected
several examples for measures that may promote
socially responsible restructuring:

87 A recent study on management perceptions of EWCs
strongly shows that there is a clear correlation between
informing and consulting workers before restructuring
decisions were taken and outcomes, i.e. the socially
responsible implementation of restructuring plans. See:
Pulignano, Valeria and Turk, J. (2016)
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Anticipation of change

— through a multi-level exchange of information
and consultation

— improve information and consultation rights
at all levels of the transnational company,
including the subcontracting chain

— better monitoring of companies

— implement existing obligations

— strengthen forms and interlinkage of workers
voice, like EWCs, trade unions and workers’
board-level representatives

— anticipative and proactive training of the
workforce

— actively shape digitalisation processes
(Industry 4.0)

— maintain the quality of employment,
particularly full-time jobs.

i

Restructuring decision

— influence strategies and present
alternatives

— negotiate social plans (retraining, job
placement, active labour market, early
retirement, short-term working).

Effect on workers

— ensure fair job-to-job transitions through
job search support, further training and
severance packages to actively manage
transnational restructuring

— strengthen the sanctioning of non-com-
pliance in regard to the inclusion of
workers’ voice in restructuring and
managing change

— career counselling

— severance pay.

Improving workers’ voice in corporate
restructuring: actors and levels

Considering existing provisions and tools for work-
ers’ voice at the local, national and European level,
we gathered the main barriers, problems and risks
in order to strengthen the influence of workers or
their representatives. Here, we focused on actors
of workers’ voice and the different levels (vertical
and horizontal).

Workers’ voice in restructuring processes in-
volves various actors of workers’ representatives.
Particularly important are trade unions, works
councils, board-level employee representatives
(BLER) and workers’ directors at the national and
European level as well as European works councils
and SE-works councils at the European level.

There is research evidence on company take-
overs in the EU showing that, in countries where
works councils (e.g. the Netherlands) or board-level
employee representation (e.g. Denmark, Sweden,
Norway) are well-functioning, workers may bet-
ter intervene at an early stage of the restructuring
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process.®® About 70% of companies that were
involved in European restructuring in 2013, 2014
and 2015 had a European works council. In 30%
of the announced transnational restructuring cases
workers’ voice was excluded.?® Therefore, Euro-
pean works councils play an important role for facili-
tating workers’ voice in restructuring.

While recognising its weaknesses®’, the Recast
EWC Directive 2009/38/EC, according to the Expert
Group, brought a number of concrete improve-
ments: The directive provides the explicit obliga-
tion of the central management of undertakings
to transmit information required for commencing
negotiations to the EWC (i.e. information about the
structure of the undertaking or group and its em-
ployees). In addition, the composition of the special
negotiating body (SNB) has been broadened. Trade
unions participating in the negotiations are now
able to monitor the establishment of new EWCs,
promote best practices and act in the capacity of
experts.

The Recast EWC Directive also comprises the
right to training and qualification measures, pro-
vides resources for external experts and empowers
EWCs to hold follow-up meetings without manage-
ment being present. These issues often cause con-
flict between EWC and management.®’ However,
a key weakness and problem of the Recast Direc-
tive is the lack of sanction mechanisms in case of
breaches of the EWC regulation.®? Against this, the
demand of the European trade unions to establish
the institution of a European EWC ombudsperson,
that would have a mandate to address issues that
arise out of the transnational exercise of workers'
participation rights, could be a helpful instrument
in strengthening the enforcement of regulation.®?

The existence of EWCs or SE-WCs alone does
not guarantee that workers have a voice in cases
of restructuring. Their role and impact in restruc-
turing depends on several factors: the geographi-
cal location and economic sector of the company;
the management’s view on EWCs and finally, the
financial and personnel resources of EWCs. %

Therefore, trade unions at the local, national and
European level are important players in transna-
tional restructuring cases, in particular as regards
articulation, information and coordination. Further-
more, experts claim that trade union or trade union
federation involvement is considered a necessary

88 Cremers, Jan and Sigurt Vitols (2016)
89 de Spiegelaere, Stan (2017), p. 5

90 Jagodzinski, R. (2015). See also de Spiegelaere, Stan
(2016)

91 Voss, Eckhard (2016)
92 Jagodzinski, Romuald (2014), p. 4

93 For further details see the ETUC resolution on a “Strategy
for more Democracy at Work”, adopted by the Executive
Committee Meeting of 7-8 March 2018.

94 Voss, Eckhard (2016)



precondition, as they provide resources and exper-
tise as well as coordinate the interest for EWCs to
become active in restructuring situations.®®

As the European trade unions’ landscape is
characterised by different types and structures of
unions, union learning and knowledge exchange is
important in addressing restructuring situations.®®
These two factors enhance the capabilities of unions
and workers’ representatives and contribute to a
strengthening of early warning systems in the area
of restructuring.”’

Especially in transnational restructuring situa-
tions, cross-border trade union cooperation or al-
liances are very important as regards the coordina-
tion and integration of different levels of interests.*®
In order to strengthen EU level integration and co-
ordination, it would be important to strengthen lo-
cal and national union capacity through a European
multi-level system of industrial relations (see chap-
ter 6). In theory, board-level employee representa-
tives are in a better position than trade unions and
EWCs with respect to getting access to early in-
formation on restructuring. Restructuring decisions
are usually either made or ratified by the board, and
national legislation often requires an agreement by
the board. In restructuring cases posing a threat to
workers, board-level employee representatives are
able to represent the interests of workers. However,
research evidence shows that in “an environment
where board-level employee representatives report
high rates of company restructuring, they also re-
port having limited influence on the outcome of
restructuring events.”®® On balance, the majority
of workers’ representatives on boards regard their
voice as not very influential in restructuring.'®® This
is due to the fact that official board meetings are
often formal events, whereby important decisions
have already been agreed beforehand between key
actors, but without involving employee board-level
representatives. In addition, board-level employee
representatives are often excluded from participa-
tion in subcommittees.

95 Voss, Eckhard (2016)

96 Pulignano, Valeria and Paul Stewart (2013); Voss, Eck-
hard (2006); Lévesque, Christian and Gregor Murray
(2010)

97 An example is the “Trade Unions Anticipating and Man-
aging Change in Europe’ (TRACE project) of ETUC
(Pulignano 2013) or the study on EWCs in new member
states. Interviewees of both studies voice the importance
of “learning from each other, support in cases of restruc-
turing (for example, socially responsible restructuring)”.
Voss, Eckhard (2006), p. 38

98 Meardi, Guglielmo; Marginson, Paul; Fichter, Michael;
Frybes, Marcin; Stanojevi¢, Miroslav and Andras Téth
(2009); Lévesque, Christian and Gregor Murray (2010);
Pulignano, Valeria and Paul Stewart (2013)

99 Waddington, Jeremy and Aline Conchon (2016)

100Waddington, Jeremy and Aline Conchon (2016), p. 128

Legal barriers to workers’ voice
in corporate restructuring

Regulation plays a significant role for workers’
voice in transnational restructuring cases. The
question of legal barriers to workers’ voice in re-
structuring leads us to two different aspects. We
must take into account: (1) the different levels (e.g.
national and European law) and (2) the different
fields of law (e.g. company and labour law).

All actors in the field of transnational, corporate
activity face the problem of conflicting law. Al-
though recent studies'*! address this problem, they
still focus on shareholders’ interests and largely
ignore the interests of workers and workers’ repre-
sentatives. The problem of conflicting law remains
an issue for workers' voice in transnational compa-
nies. On the one hand, national provisions conflict
with European law; on the other hand, company
law collides with labour, tax or social law etc. The
Netherlands and Finland are examples of conflict-
ing regulation between the timing requirements in
securities law and the rights in labour law, as far as
information on takeovers is concerned.'*

Another issue is the insufficient degree of im-
plementation of European directives by member
states. In cases of restructuring, missing or insuf-
ficient implementation of information and con-
sultation rights dilutes workers’ voice.'®® Further-
more, missing or incorrect transposition of provi-
sions blocks the access to justice to protect and
demand existing rights for workers’ representative
in cases of restructuring — or to sanction for breach
of these rights. The Recast EWC Directive contains
the provision of sanctions for breaches of EWC law,
but the uptake by the member states has been very
limited.'®* Apart from legal uncertainty, especially
regarding cross-border litigation, the fear of high
and unexpected costs and expenses makes the ac-
cess to legal redress difficult.

National provisions regarding confidentiality are
another notable example for conflicting law (hori-
zontal) and the problem of an insufficient imple-
mentation of directives. Confidentiality rules pro-
tect company secrets, whose broad dissemination
could harm the legitimate interest of companies.
Still, confidentiality requirements are often in con-
tradiction with the EWC members’ task to report
back to workers. While sanctions for EWC mem-
bers breaching confidentiality rules are common,
when companies abuse confidentiality to circum-
vent information and consultation rights, judicial

101See e.g. “Study on the Law Applicable to Companies” by
researchers from the University of Oxford (published on
6 June 2017) or the draft report on cross-border mergers
and divisions by Enrico Gasbarra (adopted by EP on
13 June 2017)

102Cremers, Jan and Sigurt Vitols (2016), p. 246
103Jagodzinski, Romuald (2014), p. 4
104Jagodzinski, Romuald (2014), p. 4
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redress is missing.'®® Moreover, the number of
cases where management has withheld infor-
mation on the grounds of confidentiality has in-
creased.'°® It should be noted here as well that the
increased use of confidentiality clauses by man-
agement also result from increased uncertainties
about which information can be disclosed as well
as the uncertainties of the EWC steering committee
as to which information can be shared without
problems to national and local workers’ representa-
tives. Thus, in dealing with confidentiality, it seems
to be necessary to apply a broader approach of
compliance within the specific corporate culture of
a company.

The Recast EWC Directive contains the signifi-
cant clause in Art. 8 that workers’ representatives
are not authorised to reveal information “when its
nature is such that, according to objective criteria,
it would seriously harm the functioning of the un-
dertakings concerned or would be prejudicial to
them”. As a result, management has to justify the
confidentiality clause by objective criteria as being
seriously harmful to the functioning of the compa-
ny. Therefore, the nature and extent of the transpo-
sition into national law is crucial to the efficiency of
workers’ voice and its key element of articulation.

Not only EWCs are confronted with confiden-
tiality requirements and the problematic use by
management. The same problem arises within
board-level employee representation. Due to fears
about legal liability and legal uncertainty, board-
level representatives do not always share their ear-
ly knowledge of impending restructuring measures
with other workers' representatives.'”’

105Jagodzinski, Romuald (2014), p. 45

106See: Jagodzinski, Romuald (2015). See also Pulignano,
Valeria and Turk, J. (2016)

107Cremers, Jan and Sigurt Vitols (2016), p. 246
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Recommendations

Corporate restructuring is a part of economic devel-
opment and cannot be avoided. It almost always
causes negative consequences for workers. The
most common and harmful effects are collective
dismissals, often accompanied by the closure of
plants or sites. Transnational restructuring cases
appear particularly harmful when taking into ac-
count the number of collective redundancies. Since
the 2008 crisis, new forms of corporate restructur-
ing have become more numerous that aim at tax
and/or labour cost ,optimisation’ in order to in-
crease shareholder value returns. Such practices
are facilitated by legal loopholes within national as
well as European company, tax and labour law.

The Expert Group discussed a number of tools to
achieve socially responsible restructuring practices
and came to these conclusions and recommenda-
tions for policymakers:

— improve the enforcement mechanisms of exist-
ing legal obligations of information and consul-
tation (see also chapter 7)

— improve anticipative and proactive training op-
portunities for workers

— develop a set of tools for negotiating restructur-
ing, such as retraining, job placement, active
labour market policy, short-term working,
career counselling and severance pay

— give trade unions and European trade union co-

ordination a clear role in the process

strengthen sanctioning mechanisms for non-
compliance regarding the inclusion of workers’
voice in restructuring and managing change

— develop efficient responses at EU and national
levels against short-termism and purely cost-
driven forms of restructuring and ‘company re-
engineering’ that exploits legal loopholes, and
promote socially responsible restructuring that
strengthens sustainability as regards competi-
tiveness, employment and working conditions.



CHAPTER 5
WORKERS’ VOICE
FOR RESPONSIBLE COMPANIES

The rise of the global company has put the issue of
company responsibility clearly on the agenda. The
role of workers' voice is a central component of
these discussions, as labour rights are a fundamen-
tal part of the human rights agenda, and virtually all
policy instruments surrounding corporate responsi-
bility (CR) include labour as a key component.'%®
The Expert Group has discussed the complexity
of the role of workers’ voice in the corporate re-
sponsibility discourse and concluded that now is
the time to expand the agenda, from using busi-
ness responsibility to enforce labour rights, such
as organising workers and collective bargaining, to
using the role of workers’ voice for monitoring and
being a driving force for responsible business itself.
Fair globalisation requires responsible companies.
Workers' voice can contribute to this issue.

Trends in corporate responsibility
regulation and practice

Multinational companies have been on the rise
during the last few decades and are becoming ever
more powerful. They are a vital element of today’s
modern, global economy. Over the last few decades,
the traditional regime of international labour reg-
ulation was based on governments’ compliance
with international law. However, this traditional re-
gime has been re-shaped, towards a global labour
governance regime involving different actors. The
new regime of labour regulation involves different
actors and uses mainly soft law — or a “smart mix’
of regulations. It provides incentives and informa-
tion, and addresses new responsibilities, primarily
to companies rather than governments.

Today, it is almost unequivocally accepted in the
global business and responsibility discourse that
companies should make a positive contribution to
economic, environmental and social progress to
achieve sustainable development. Businesses have
a responsibility to avoid and address the adverse
impacts of their operations. This agenda of corpo-
rate responsibility has two components: the activi-
ties and measures of companies to compensate for
their enormous power over social, environmental
and political affairs, and the policy instruments on
the national and international level, which aim to
set global standards for corporate conduct.

4

108This is reflected in a number of discourses in the realm
of business and human rights, Responsible Business
Conduct (RBC), but also in the many facets of Corporate
Social Responsibility (CSR).

“l believe that corporate responsibility and
strong workers’ voice go hand in hand.”

Fernando Vasquez

Companies: Corporate social responsibility
Multinational companies utilise their corporate so-
cial responsibility (CSR) activities to govern their
global economic activities.'®® CSR is voluntary and
unilateral, i.e. the management of the company de-
cides for itself what kind of activities it wants to
pursue. CSR often takes the form of philanthropic
and social activities, but can also include member-
ship in sustainability fora and the adoption of social
standards for the supply chain of the company.

CSR, as a company tool, has been proliferate in
multinational companies since the 1970s. It is more
highly developed in Anglo-Saxon, liberal market
economies and has been characterised as compen-
sating for the lack of strong welfare provisions and
institutionalised labour rights. '

With the increase in scope and power of trans-
national companies, the expectation, by the pub-
lic and in politics, that these companies have a
responsibility towards society at large has grown.
There have been very active and lively debates
about the role of companies in society, especially
since the early 1990s. They were prompted by
corporate scandals along the supply chain, which
stimulated a growing community of activists and
specialised NGOs working on sustainability and
responsibility issues. Many companies responded
to the criticism by issuing codes of conduct, in
which they stipulate, for example, the application
of the ILO’s Core Labour Standards and/or signed
up to the UN Global Compact, a platform which
issued 10 guiding principles for companies, in the
areas of human rights, labour rights, the environ-
ment and anti-corruption.

However, CSR activities cannot be a substitute
for adequate laws and state regulation. The key crit-
icisms of CSR can be summarised as follows: "

— CSRis voluntary and often additional to core
business operations in companies. CSR man-
agers mostly deal with voluntary initiatives
and not with legally-required processes.

109Jackson, Gregory and Nikolas Rathert (2017)

110Matten, Dirk and Jeremy Moon (2008)

111Roel Nieuwenkamp, Chair of the OECD Working Party
on Responsible Business Conduct, 2016: CSR is dead!
What's next? Jan 22, 2016, online: http://oecdinsights.
org/2016/01/22/2016-csr-is-dead-whats-next/
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— CSR is frequently associated with blue or green-
washing. CSR activities are often criticised for
being compensation mechanisms for faults in
the business model. Companies with high CSR
ratings can, at the same time, be in the spot-
light for tax evasion, environmental damage,
corruption and the like.

— The voluntary nature of CSR is associated with
quasi-voluntary and often inadequate social
audit systems. These are mechanisms for eval-
uating the implementation of social and envi-
ronmental standards. Research on social audits
has shown that audits are often ineffective, as
companies are notified of inspections in ad-
vance, for example, and that audit reports
do little to change and improve the business
models of companies. Recent tragedies in the
garment industry in Bangladesh, Cambodia and
Pakistan have shown that the audit-focused,
social responsibility model adopted by com-
panies is inadequate in many situations.

— Voluntary CSR does not ensure whether and to
what extent non-compliance with environmen-
tal, social and governance standards is con-
nected to additional costs. Rather than taking
responsibility for the externalities of corporate
activities, CSR serves to gloss over the costs of
non-compliance. This is not just with regard to
reputation and productivity, but also regarding
social costs for local communities, taxation for
national governments and general well-being.

International organisations: Defining
international standards

As a result of increasing economic globalisation
in the 1980s and 1990s, national governments and
international organisations face strong pressure to
regulate transnational businesses and their glob-
al supply chains. Transnational social and labour
standards, as well as environmental standards, have
gained importance over the last two decades.'"?
International organisations increasingly adopt poli-
cies to build up the expectation that companies
should adhere to a particular set of standards. The
regulatory framework of responsible business em-
phasises the integration of responsible practices
within the business conduct and often within sup-
ply chains as well. However, these international in-
struments are often criticised for being mostly non-
binding and non-enforceable in courts of law.

The International Labour Organization (ILO) oper-
ates within the frame of “decent work” and speci-
fies it as follows: social dialogue, social protection,
rights at work and employment.'® Closely related

112Auld, Graeme et al (2009); O’'Rourke, Dara (2006)

113Guidelines for a just transition towards environmentally
sustainable economies and societies for all http://www.
ilo.org/wcmspb/groups/public/---ed_emp/---emp_ent/do-
cuments/publication/wcms_432859.pdf
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are green jobs, which, according to the ILO, pro-
duce goods or provide services that preserve or
restore the environment. The ILO stresses that
green jobs are central to sustainable development,
and governments, workers and employers must be
engaged as active agents of sustainability. Still, the

‘greening’ of enterprises and the labour market re-

quires a socially just transition. To promote these
processes, the ILO published, in 2015, the guide-
lines for a just transition towards environmentally
sustainable economies and societies for all."*

The regulation of multinational companies in the
area of corporate responsibility is a patchy, multi-
level governance endeavour that establishes trans-
national standards but does not create new legal
obligations. Important international instruments are
the United Nations Guiding Principles on Business
and Human Rights (UNGP), the OECD Guidelines
for multinational enterprises and the ILO’s Tripartite
Declaration of Principles concerning Multinational
Enterprises and Social Policy (MNE Declaration).

In 2011, the UNGP were endorsed by the UN Hu-
man Rights Council. They define expectations for
responsible business behaviour for all companies,
irrespective of their size and geographical location,
for implementing the United Nations’ ‘Protect, Re-
spect and Remedy’ human rights framework. A cen-
tral element is the implementation of due diligence
processes in companies to address adverse human
rights impacts. The OECD Guidelines are recom-
mendations providing principles and standards
for responsible business conduct for multinational
companies. Governments that have signed the
guidelines are required to set up a National Con-
tact Point (NCP) to promote and implement them.
In 2011, the OECD Guidelines were amended with
a new human rights chapter, which is consistent
with the UNGP. The ILO MNE Declaration is an in-
ternational instrument designed to guide private
initiatives, such as codes of conduct, and industry-
wide initiatives in the promotion of social dialogue.
Since its update in 2017, the MNE Declaration in-
cludes a reference to global supply chains and be-
came aligned with the UNGP.

In 2014, an open-ended, intergovernmental work-
ing group, with the mandate to elaborate on an in-
ternationally, legally-binding instrument for trans-
national corporations with respect to human rights,
was established by the UN Human Rights Council.
Work on this treaty is still ongoing and, as yet, its
content, scope and level of support by states is un-
clear. Such a binding treaty could impose legally-
binding obligations on the states that sign it and
may also seek to bind corporations directly, irre-
spective of the country in which they operate.

1141LO, What is a green job? 13 April 2016, http://www.ilo.
org/global/topics/green-jobs/news/WCMS_220248/lang--
en/index.html (19.07.17); http://www.ilo.org/global/topics/
green-jobs/lang--en/index.html (19.07.17). Stevis, Dimitris
and Romain Felli (2015)



Moreover, transnational, voluntary labour stan-
dards are defined and set by transnational public-
private or private-private initiatives, such as the
Global Compact, Social Accountability International,
the Business Social Compliance Initiative and the
ISO 26000."° The 1SO 26000 attempts to establish
a common understanding of social responsibility,
for example, inter alia with regard to human rights
and labour practices. The standards include refer-
ences for enabling rights, such as freedom of as-
sociation and collective bargaining, as well as pro-
tecting rights, such as no child labour, no excessive
overtime and no forced labour.

Governments: Increasing market transparency
and corporate accountability

At the national and European level, legislators are
responding to the challenges of globalisation with
various regulatory measures. Approaches for regu-
lating the CSR activities of companies are usually
measures for increasing market transparency. At
the European level, a regulatory framework for CSR,
comprising, for example, of the 2001 Green Paper
on CSR and the Non-Financial Reporting Directive
2014/95/EU, complements the transnational assem-
blage. A recent publication on CSR and sustainabil-
ity reporting finds that, during the last few years,
CSR and sustainability reporting have increased
significantly worldwide."® The European Commis-
sion argues that companies should take responsi-
bility for their impact(s) on society, by having “in
place a process to integrate social, environmental,
ethical, human rights and consumer concerns into
their business operations and core strategy in close
collaboration with their stakeholders.” "’

Together with the European Commission’s strat-
egy 2011-14 for corporate social responsibility, the
adopted UN 2030 Agenda for Sustainable Develop-
ment, the 17 UN Sustainable Development Goals'"®
and many other sustainability standards build a set
of global goals to challenge current global trends,
such as increasingly scarce natural resources, the
ongoing climate change, growing social inequality,
poverty and the globalisation of companies’ value
chains.

115Briihl, Tanja (2006); Dingwerth, Klaus (2007); Hurd, lan
(2003)

116Bartels, Wim, Fogelberg, Teresa, Hoballah, Arab and Cor-
nelis T. Van der Lugt (2016)

117European Commission (2011), p. 6

118The 17 UN Sustainable Development Goals unfold spe-
cific targets to be achieved over the next 15 years, from
“good health and well-being” (goal 3) to “affordable and
clean energy” (goal 7) and “responsible consumption and
production” (goal 12). Goal 8 aims to promote “inclusive
and sustainable economic growth, employment and
decent work for all”. Sustainable work is, furthermore,
defined as work “which promotes human development
while reducing and eliminating negative side effects and
unintended consequences”, by creating work opportu-
nities, ensuring work for future generations and workers’
well-being.

In the context of sustainable development goals,
which go beyond the realm of European produc-
tion sites and cover global supply chains, there is a
specific role for workers’ voice to protect not only
workers and employment but also, in a wider sense,
to facilitate and implement sustainability issues.

On the national level, there is a more recent
trend to move away from the “soft law"” approach
and to go towards “hard law” when it comes to
reporting and supply chain regulation. For example,
the California Transparency in Supply Chains Act
of 2010 requires companies doing business in Cal-
ifornia and with a worldwide turnover exceeding
US$100 million to report on their efforts to eradi-
cate slavery and human trafficking from their direct
supply chains. The UK Modern Slavery Act of 2015
requires companies to release an annual slavery
and human trafficking statement.

The French Duty of Viligance Law (2017) requires
French companies with more than 5,000 employ-
ees in France, or 10,000 worldwide, to formulate
an effective vigilance plan to address environmen-
tal, health and safety, and human rights, both in
their own operations and at their suppliers and sub-
contractors.

Example 1: EDF’s first vigilance plan,
20th June 2018

In June 2018, the French company EDF (Elec-
tricité de France SA) presented its first vigi-
lance plan.

The vigilance plan consists of:

e a mapping of risks (by production site and
by risk)

e evaluation procedures for subsidiaries,
subcontractors and suppliers with whom a
business relationship is maintained

e adopting appropriate actions to mitigate
risks and prevent serious harm

e a whistleblowing mechanism to gather
alert reports

® a mechanism for monitoring the mea-
sures implemented and evaluating their
effectiveness.

Groupe EDF Press Release, 26 June 20182

119Despite the obligation, according to the EDF’s press
release from 26 June 2018, due to deadlines, the
plan was not developed in cooperation with workers’
representatives.

120Translated from French by the authors.
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Increasing importance of responsible

business conduct

Due to several developments, the discussion on
sustainable companies has become a lot more so-
phisticated over the last few years.'?' Four major
trends can be identified:

Firstly, the pursuit of responsible business has
become a core business concern in many compa-
nies. Increasing numbers of transnational compa-
nies have developed global brands, which are vul-
nerable to public campaigns and have to protect
their reputation. Reputation and risk management
has been behind many corporate initiatives to
make codes of conduct more effective throughout
the supply chain, to commit to reductions in CO,
emissions or engage in due diligence procedures
to avoid human rights violations in countries with
weak regulatory standards. It is now generally ac-
cepted that bad practices lead to operational, legal,
reputational and financial risks. For example, the
large public visibility of the UNGP, and the large
number of companies which have signed up to the
UN Global Compact, indicate that the concern for
environmental, social and governance standards
(ESG) have moved centre stage in corporate be-
haviour. There is also increasing empirical evidence
that companies with strong ESG standards are
more profitable. '

Secondly, ESG has become an increasingly im-
portant guide for mainstream investing. Investors
have become more critical and apply higher stan-
dards to companies. It is now estimated that $8.7
trillion, amounting to more than a fifth of the funds
under professional management in America, is
screened on socially responsible investment crite-
ria (SRI), compared to just over 10% in 2012."%% In
Europe, Australia and New Zealand, roughly half
of all managed assets fell into the SRI category in
2016. "

Thirdly, the environmental challenge is getting
ever more visible and is stronger today than ever
before. Climate change, volatile weather, and air
and water pollution have a direct impact on the
quality of lives in all regions of the world. Govern-
ments in advanced, industrialised countries — with
the notable exception of the USA — are committed
to the goals of the Paris Agreement on climate
change and will have to deliver on the agreed

121For an overview, see Hassel, Anke (2008); Hassel, Anke
and Nicole Helmerich (2016)

122Financial Times: Companies with strong ESG creden-
tials make better investments, 26 October 2017, quoting
research by the Boston Consulting Group: Total Societal
Impact: A new lens for strategy

123The US Forum for Sustainable and Responsible Invest-
ment, a lobby group, stated in The Economist: Sustain-
able investment joins the mainstream, 25 November 2017

124Boston Consulting Group: Total Societal Impact. A new
lens for strategy. 2017. https://www.bcg.com/de-de/pu-
blications/2017/total-societal-impact-new-lens-strategy.
aspx
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measures in order to achieve these goals. This will
affect industries and companies.'*®

Fourthly, as mentioned above, there is an in-
ternational, multi-level but fragmented regulatory
framework covering CSR and sustainability man-
agement."?® International standards, such as the
UNGP, the Global Compact, the OECD Guidelines
on Multinational Companies as well as the ILO Core
Labour Standards and the ILO MNE Declaration,
provide a comprehensive set of corporate guide-
lines and create expectations about the responsible
business conduct of companies worldwide.

The OECD Guidelines:
A promising starting point

A strong instrument for enforcing responsible busi-
ness practices are the OECD Guidelines.™ The
OECD Guidelines are part of the OECD Declara-
tion on International Investment and Multinational
Companies and apply to all 34 OECD countries and
12 adhering states. The guidelines are recommen-
dations to the member states of the OECD. The
most recent revision of the OECD Guidelines, in
2011, took up some of the demands by trade unions
and civil society organisations: to include due dili-
gence for supply chains, a stronger focus on hu-
man rights — a result of the UNGP - and the inclu-
sion of fair pay in transnational companies, to
name but a few.

The OECD Guidelines have a complaint proce-
dure for violations of the guidelines through National
Contact Points (NCPs). These procedures, which
are still seen as weak by many observers and lack
support by some national governments, can help
to profile cases of business irresponsibility, and fa-
cilitate discussions and increase scrutiny towards
corporate behaviour.'”® Cases of companies’ ir-
responsible behaviour that are brought to the at-
tention of the NCPs can result in bringing parties
together and facilitating mediated outcomes that
lead to concrete improvements and, in some cas-
es, compensation. Some NCPs undertake fact-
finding missions and issue clear final statements

125The Trade Union Development Cooperation
Network (TUDCN) is heavily involved in the SDG
process at the global, regional and national
level. https://www.ituc-csi.org/IMG/pdf/
tudcn_agenda_2030_strategy_nov_2017_en.pdf

126See Brundtland Report, World Commission on Environ-
ment and Development (WCED) (1987); Elkington, John
(1997); Carroll, Archie B. (1979); Jones, Thomas M. (1980)

127See http://www.oecd.org/daf/inv/mne/48004323.pdf

128See the ECCHR Policy Paper from 2011: A Comparison
of National Contact Points — Best Practices in OECD
Complaints Procedures, online: https://www.ecchr.eu/
fileadmin/Publikationen/OECD_A_comparison_of_NCPs_
Policy_Paper_2011-11.pdf; see also Mller-Hoff, Claudia:
The OECD complaint mechanism: remedy or complici-
ty?, online: https://www.business-humanrights.org/en/
the-oecd-complaint-mechanism-remedy-or-complicity



that determine whether the guidelines have been
breached.'?®

The OECD Guidelines have a chapter on employ-
ment and industrial relations, which is explicit about
the rights of workers and their representatives
to organise and engage in collective bargaining. It
also raises a number of additional issues, such as
labour standards, skills and socially responsible
restructuring. It, thereby, refers to the ILO Core
Labour Standards and other ILO conventions and
recommendations, for instance, Recommendation
No. 94, which concerns consultation and co-opera-
tion between employers and workers at the level of
the undertaking.

Trade unions use the NCPs mostly for launching
complaints about violations of standards in the
chapter on employment and industrial relations
of the OECD Guidelines. This chapter includes the
right to organise and collective bargaining, which
are in the focus of most union complaints. The fol-
lowing text box gives an example of a complaint,
which was submitted to the Swiss NCP by the glob-
al union federation BWI.

According to the UNGP and OECD Guidelines,
companies should conduct due diligence process-
es in order to identify, prevent or mitigate and
account for actual and potential adverse impacts
on human rights. Therefore, in 2018, the OECD
Council adopted a guidance to promote a common
understanding of due diligence requirements.'°
In addition, the OECD published sector-specific
guidance, for example, for the garment and foot-
wear, and the extractive and mineral sectors. ™’

The general guidance on due diligence is an im-
plementation tool that aims at preventing adverse
human rights impacts by prescribing a detailed
programme for implementing the OECD Guide-
lines. Key components of due diligence comprise a
6 step process, shown in figure 5.1.

A key message from the revision of the OECD
Guidelines and the adoption of the OECD Due Dili-
gence Guidance is that, at the global level, the
main body of rights, responsibilities and processes
is already in place to promote a more responsible
business conduct.

Moreover, the guidance makes it clear that en-
gagement with stakeholders is important through-
out the due diligence process. As TUAC points
out in its comment on the OECD Due Diligence
Guidance: '

129See https://www.oecdwatch.org/filing-complaints/
instructions-and-templates/good-and-bad-ncp-practices

130Bonnitcha, Jonathan and Robert McCorquodale (2017)
131See https://mneguidelines.oecd.org/guidelines/
132TUAC (2018)

“In May 2015, Building and Wood Workers’
International (BWI) submitted a case to the
Swiss National Contact Point against the
Fédération Internationale de Football Associa-
tion (FIFA) for failing to meet its responsibility
to respect the human rights of migrant con-
struction workers, building the Stadiums and
infrastructure for the FIFA 2022 World Cup.
BWI requested that the Swiss National Con-
tact Point offers its good offices for mediation
between FIFA and the BWI. The purpose of
the mediation would be, first, to identify steps
to be taken by FIFA itself to meet its respon-
sibility to respect human rights and secondly
to address FIFA's responsibility to use its lever-
age with the Government of Qatar to accel-
erate labour law and other human rights-
related reforms, including the abolishment of
the Kafala system.

On 13 October 2015, the Swiss NCP accepted
the case and invited the parties to participate in
mediation. Both parties agreed to participate
in mediation.”"3

— Some forms of stakeholder engagement, in-

cluding the right to form or join a trade union
and to bargain collectively, are human rights
in themselves, and on matters related to these
rights, companies should engage with trade
union representatives, instead of individual
workers.

The guidance recognises that industrial rela-
tions are a form of stakeholder engagement.
The guidance identifies company-trade union
agreements (enterprise, sectoral, international)
as a way for companies to avoid and address
adverse impacts on workers: collective bar-
gaining agreements, GFAs, protocols and
Memoranda of Understanding are all part of
due diligence.

The mechanism of recognising labour rights and
trade union representation for better business con-
duct can also be found elsewhere. For instance:

133See http://www.tuacoecdmneguidelines.org/CaseDe-

scription.asp?id=185
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Due Diligence Process and Supporting Measures
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Source: OECD Due Diligence Guidance, 2018, p. 21

— Public procurement has become an arena
where labour standards are increasingly part of
socially responsible procurement. A common
way to include ethical standards into the pro-
curement process is through asking the bidder
to sign a so-called graduated bidder declara-
tion. To demonstrate that the bidder upholds
social and labour standards in its supply chain,
the company can either provide a certificate or
undergo an audit procedure.

— Export credit agencies have started to include
social and labour standards in their regulatory
framework. Some countries, such as France
and Denmark, bind their ECGs to social and
labour rights standards. The French agency,
COFACE, has been a member of the United Na-
tions Global Compact since 2003. The Danish
agency, EKF, binds business to social and
labour rights standards from the Global
Compact and the Equator Principles. '3

In other words: workers’ voice in the form of col-
lective bargaining, consultation and participation
as well as stakeholder involvement is part of the
international legal and policy discourse on respon-
sible business conduct. The arena in which work-
ers’ voice can play an important and useful role
for corporate responsibility is set up. Key labour
rights are recognised at the global level, through
the OECD Guidelines, the UNGP and the ILO Core
Labour Standards, forexample. The challenge is now
to use these channels for workers’ voice as effec-
tive instruments to ensure responsible business
and the enforcement of labour rights.

134See on both mechanisms: Hassel, Anke and Nicole
Helmerich (2016)
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OECD GUIDELINES FOR MULTINATIONAL
ENTERPRISES 2011 EDITION

Chapter on Employment and

Industrial Relations — Excerpt:

2.

a) Provide such facilities to workers’ repre-
sentatives as may be necessary to assist
in the development of effective collective
agreements.

b) Provide information to workers’ represen-
tatives, which is needed for meaningful nego-
tiations on conditions of employment.

c) Provide information to workers and their
representatives which enables them to obtain
a true and fair view of the performance of the
entity or, where appropriate, the enterprise as
a whole.

(.0

3. Promote consultation and co-operation
between employers and workers and their
representatives on matters of mutual concern.
(...)

8. Enable authorised representatives of the
workers in their employment to negotiate on
collective bargaining or labour-management
relations issues and allow the parties to con-
sult on matters of mutual concern with repre-
sentatives of management who are autho-
rised to take decisions on these matters.



The role of workers’ voice in corporate
responsibility: monitoring, communication
and agenda setting

Better corporate governance, as outlined in chapter
3, as well as a broader focus on stakeholder value
and sustainability goals are at the centre of respon-
sible business. This includes an emphasis on long-
term responsible investments concerning social
and environmental impacts. Employees and their
representatives are key stakeholders who are in-
volved in responsible business, either directly
through their work or through workers' voice.'*®

European Works Councils:

A wide range of practices

The relationship between EWCs and CSR is am-
biguous. Practices range from no engagement at all
to full participation in the definition, the decision-
making process and the monitoring of company
specific CSR practices, as the example of Solvay
shows. However, the European works council data-
base shows that only 20 out of 1,100 active EWCs
in Europe use the expression “corporate social re-
sponsibility” in their agreements.® It should also
be noted that the Recast EWC Directive does not
mention CSR specifically as a topic for informa-

Example 2: Solvay’'s EWC working group
on “sustainable development”

The EWC of Solvay has a sub-working group
on “sustainable development”. This working
group has 8 members from the EWC, 5 in-
dustrial relations managers from the biggest
countries in Europe, the global industrial re-
lations manager and the corporate manager
from the sustainable development depart-
ment. The working group has the possibility
to give feedback, input, proposals or remarks
about the sustainable development policy,
such as the ‘Solvay way’ or HSE (health, safe-
ty and environment) topics.

The EWC is a part of the Solvay sustainabil-
ity policy. The Solvay EWC working group
on “sustainable development” may serve as
a model for an institutionalised cooperation
between workers’ representatives and man-
agement on sustainability issues.

Albert Kruft, Solvay EWC

135Vitols, Sigurt (2011)
136See www.ewcdb.eu

tion and consultation. According to research on
the issue, mainstream practice in EWC members is
limited to receiving information, rather than being
actively involved in CSR policy-making. '’

Transnational company agreements:
Negotiating employee participation

on the international level

Trade unions and European works councils also en-
gage in CSR issues through transnational compa-
ny agreements (TCAs). Over the last few decades,
the number of transnational company agreements
in Europe has constantly increased. Starting in the
late 1990s, the number of TCAs today stands at 265
in total.™®® In contrast to company codes of con-
duct, TCAs are negotiated agreements between
companies and workers’ representatives that refer
e.g. to labour rights, environmental standards and
human rights. TCAs can be categorised into Eu-
ropean framework agreements (EFAs) and global
framework agreements (GFAs), though EFAs are
often more precise and comprehensive than GFAs.
Moreover, EFAs often focus on restructuring. GFAs
have a broader scope, regulate labour standards
and industrial relations within companies world-
wide and often refer to supply chains. Both instru-
ments enable workers’ representatives and unions

Example 3: GFA between Solvay Group
and IndustriALL Global Union

In February 2017, Solvay Group and Industri-
ALL Global Union renewed their global frame-
work agreement on social responsibility and
sustainable development. This agreement
is an example of a negotiated policy with
a broad range of sustainability topics. The
agreement not only includes topics, such as
health and safety, risk management and envi-
ronmental protection, but concrete indicators
to measure the performance in labour rights
and environmental standards. It also contains
implementation and monitoring processes
and assigns unions an explicit, supervisory
role. This agreement could serve as a new
benchmark for global framework agreements,
as it directly combines labour rights and sus-
tainability issues and is exceptionally detailed
regarding the implementation and monitoring
process of the agreement.

IndustriAll Global Union, 2017

137Kerckhoffs, Thijs and Joseph Wilde-Ramsing (2010)

138EU COM Database on transnational company
agreements
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to shape CR within the transnational company and
its supply chain.'®

GFAs, in particular, have the potential to become
a collaborative tool in due diligence processes
under the UNGP and OECD Guidelines. The agree-
ments can help companies to identify human rights
risks in suppliers and subcontractors and track the
effectiveness of responses. Moreover, GFAs can
constitute grievance mechanisms to raise com-
plaints and enable remediation.

Board-level representatives: Sustainability
reporting is likely to become more important
Similar to EWCs, the range of participation in cor-
porate responsibility issues of board-level repre-
sentatives varies as well. Usually representatives
on the board focus primarily on topics regarding
finance, companies’ organisation and human
resources. Research evidence shows that only
9% of board-level employee representatives in Eu-
rope cite CR as an important issue discussed at the
board, compared to human resources (56%), fi-
nance (48 %) and the structure and organisation of
the company (35%)."*° Considering that corporate
responsibility tends to become more prominent in
corporate governance and the European Non-Fi-
nancial Reporting Directive 2014/95/EU, this num-
ber might rise.

Further examples for the involvement of
workers’ representatives

Sometimes trade unions also actively participate in
policy formulation and the implementation of cor-
porate responsibility. Here, specific topics function
as a bridge between responsibility and workers’
voice. For example, occupational health and safe-
ty policies not only protect workers from physical
and mental harm or reduce the contamination of
water and soil, they also enable workers to voice
concerns and participate at the workplace through
health and safety committees.™' In many develop-
ing countries, where unionisation in many sectors
is weak, these topics enable workers to have at
least some voice within the company.

Other examples for the involvement of workers
and their organisations in multi-stakeholder initia-
tives are the Bangladesh Accord and the ACT (Ac-
tion, Collaboration, Transformation) initiative. The
accord is an independent, legally-binding agree-
ment between brands and trade unions designed
to work towards a safe and healthy Bangladeshi

139Gonzélez Begega, Sergio and Mona Aranea (2018); Deh-
nen, Veronika (2013); Fichter, Michael, Helfen, Martin and
Jorg Sydow (2011); Niforou, Christina (2011); Fairbrother,
Peter, Lévesque, Christian and Marc-Antonin Hennebert
(2013)

140Waddington, Jeremy and Aline Conchon (2016), p. 99

141Liu, Jinyun, Root, S. Lawrence, Beck, John P. and Roland
W. Zullo (2012)
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Ready-Made Garment Industry.'? ACT is an ini-
tiative between international brands and retailers,
manufacturers and trade unions to address the
issue of living wages in the textile and garment
supply chain, by establishing industry collective
bargaining in key garment and textile sourcing
countries.'*®

The factors that influence workers’ participation
in issues of corporate responsibility are mostly the
same factors that can hinder or promote workers’
voice in general: regulatory issues, industrial rela-
tions contexts and practices, sectoral variations etc.

Example 4: TCA between ETEX Group S.A
and the EWC

ETEX Group S.A. and their European works
council negotiated, in 2010, the health, safe-
ty and environment issue in the workplace
charter. It regulates the following issues: ba-
sic procedures to eliminate risk in the area of
health and safety, the necessary information
to be provided to employee representatives,
the structure of the workplace and the work-
ing environment, handling of hazardous sub-
stances, exposure to dust, noise, vibrations
and work on electrical installations etc. The
charter alsoinvolves employee representatives
in its implementation and monitoring. This
example shows the pivotal role of European
works councils in sustainability management.

ETEX Group S.A., 2010

The importance of workers’ voice for CSR
Corporate responsibility poses challenges and op-
portunities for workers and workers’ representa-
tives. On the one hand, several sustainable devel-
opment goals specifically aim to protect workers
and employment. On the other hand, the ‘greening’
of enterprises and the labour market may pose a
threat to workers and requires a socially just transi-
tion. The transition to ecological sustainability and
the creation of green jobs, in particular, are often
accompanied by job losses. In fact, sustainable de-
velopment is one of the reasons for corporate re-
structuring in Europe.

Board-level representatives, in particular, find
themselves in the difficult position of being work-
ers’ representatives and making decisions in

142See http://bangladeshaccord.org/

143See https://www.ethicaltrade.org/
act-initiative-living-wages



favour of sustainable company growth. However,
the evidence concerning workers’ voice and struc-
tural change is that, in countries with strong work-
ers’ voice at the board-level, restructuring often
works smoother and more efficiently than in coun-
tries without.™**

In sum, the role of workers’ voice in corporate
responsibility can serve the following functions:

— improve the quality of implementation of CSR
and sustainability policies

— increase access to information on irresponsible
business practices

— improve consultation and participation rights

— build capacity by forming long-term networks
of relevant actors and strengthening trans-
national and multi-level alliances on the trade
union side.

Recommendations

As companies face severe crises of legitimacy,
issues of corporate responsibility move to the cen-
tre of policy debates. Responsible companies not
only pay attention to environmental concerns but
also embrace a long-term orientation of the com-
pany and its impact on employment and regions.
While the non-binding nature of many internation-
al instruments and company initiatives can be
criticised for limiting meaningful progress on cor-
porate responsibility and accountability for human
rights violations — workers’ voice and sustainability
can reinforce each other in several ways: workers’
voice can improve the quality of the implementa-
tion of sustainability policies, and sustainability
management can improve consultation and parti-
cipation rights. Moreover, sustainability discourses
can build capacity, by forming long-term networks
of relevant actors and strengthening transnational
and multi-level alliances on the trade union side.

Looking to the future, corporate responsibility
provides opportunities for workers and workers’ rep-
resentatives to consolidate capacities for workers’
voice, in the form of workers’ representatives, to
engage in CR in a meaningful way. Moreover, the
concepts can function as a door-opener to a dia-
logue on labour rights. Through several institutions
and approaches, workers’ voice can be involved
effectively in sustainability issues: through partici-
pation in the national or European CSR discourses,
engagement in CSR policies, for example, through
board-level employee representation or EWCs, en-
gagement in CSR organisations (Public-Private
Partnerships, Principles for Responsible Invest-
ments), engagement in the implementation and
monitoring of CSR standards in the supply chains,
or through TCAs.

144See chapter 4

Workers are a crucial part of a company and play
a key role in managing a responsible company. Ef-
fective CSR and corporate responsibility approach-
es form part of a company’s long-term strategy,
and good corporate governance can strengthen
labour rights. Workers’ voice needs to be a strong
and expressive part in the process of CSR and sus-
tainability policy-making.

The Expert Group identified recommendations
for fostering the role of workers’ voice in respon-
sible business:

— recognise the importance of labour rights and
the long-term orientation of top management
for corporate responsibility

— provide capacities for the enforcement of labour
rights at the company level

— encourage the use of TCAs for communicating
and implementing due diligence in the supply
chain and strengthening EWCs

— make compliance with ESG standards compul-
sory for European companies

— work towards a stronger role for hard law
compared to soft law in responsible business
conduct.
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CHAPTER 6
CAPACITY BUILDING IN A MULTI-
LEVEL SYSTEM OF WORKERS’ VOICE

The institutional diversity between different na-
tional models of industrial relations and corporate
governance in Europe, as regards the key actors
involved and their roles and relationships, has, in
the past, mainly been perceived as a barrier rather
than a facilitator of developing a common European
Social Model. Due to historical legacies and a lack
of political will, it was not possible to take a more
comprehensive view of workers’ voice and partic-
ipation that would combine the most advanced
elements of different systems of industrial rela-
tions and workers’ participation and build a frame-
work or jigsaw of functional elements that support
workers’ rights and social protection effectively in
cross-border operating companies.

In order to avoid the narrative of legal and/or in-
stitutional harmonisation, and based on the assump-
tion that different paths and institutional settings
might lead to the same results, the Expert Group
discussed the concept of functional equivalents
for dealing with institutional diversity. Similar func-
tions of workers’ voice are exercised by different
institutions in European member states. Moreover,
workers’ voice takes place in a multi-level system,
in which different levels (local, national and Euro-
pean) continuously interact.

Europeanisation of industrial relations in trans-
national companies has been evolving in an uneven
pattern. This is illustrated by the stark differences
in EWCs’ effective role, influence and ,embedded-
ness’ in transnational corporate practices, ranging
from purely symbolic practices of once a year high-
level meetings with management representatives
to the establishment of a real and continuous work-
ing structure and the institutionalisation of effec-
tive information and consultation as well as parti-
cipation at the EU level. In the future, such func-
tioning European bodies of workers’ involvement
and participation should be strengthened and dis-
seminated more effectively. Given the acceleration
of transnational corporate structures, trade unions
themselves should aim to use the tools of EWCs
more systematically and consider investing more
resources in European workers’ voice.

Functional equivalents: a useful concept
and euphemism

Given institutional and organisational diversity,
how can a common European model be designed
and achieved? The concept of functional equiva-
lents denotes different institutional structures that
perform the same functions. Once the function of
workers’ voice is defined and agreed upon, differ-
ent institutions might work towards that function.
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“At Unilever, decisions are taken at the interna-
tional level in the headquarters in Rotterdam
and London. The participation of works coun-
cils, however, only takes place at the national
level. The board-level employee representa-
tion is politically important. The employee rep-
resentatives gain access to information and
data, which they would not otherwise have.
A real influence on decisions taken at interna-
tional headquarters is not really possible.”

Hermann Soggeberg, Unilever EWC

“For me, the workers’ voice plays an impor-
tant role. In the Solvay group, especially in
Europe, we have a long experience with work-
ers’ voice. Twice a year the select committee
of the EWC has an informal meeting with our
CEO. During this meeting, he expects from
us a clear message about the climate and
challenges from the shop floor. He gives us
an overview about the objectives and the fu-
ture of Solvay. On the global level, Solvay has
signed a social framework agreement with
IndustriALL. In this agreement, workers and
union representatives play a key role. This
agreement led to the founding of the global
works council, Solvay Global Forum.”

Albert Kruft, Memo

“l always experienced them [the different work-

ers’ voice systems] as problematic, especially
because there is a lack of trust between the
different systems. In fact, there is also a clash
of power and, in some cases, a real conflict
of interest.”

Lucia Peveri, Deutsche Bank EWC

Workers' voice aims at influencing and monitor-
ing strategic decisions at the corporate level for the
protection of workers’ rights and interests by auto-
nomous workers' representatives. Workers' voice,
therefore, is broader than just board-level employee
representation (BLER). It can be exercised through
collective bargaining and (European) works coun-
cils in a similar way. A broader definition of work-
ers’ voice allows us to move our attention away
from a legalistic discussion on the thresholds of
company size, and the number of seats and legal
rights for workers on the board. While these issues
are important and need to be discussed, in parti-
cular with regard to policy proposals, the Expert



Group used its intellectual freedom to contemplate
other avenues of achieving the goal of ensuring
workers’ voice.

The advantage of a broader perspective is that it
links European developments to domestic institu-
tions. If domestic industrial relations do not priori-
tise BLER, but rather focus on workplace represen-
tation or collective bargaining, these institutions
can be seen as equivalents if they can achieve the
same or similar effects.

This is not new to European policy-making. The
mode of functional equivalent instruments has
been at the heart of soft governance mechanisms
within the EU. The open method of coordination is
based upon the agreement of targets, with a plu-
rality of methods as to how to get there.

In the realm of workers’ voice, there is a prece-
dent. The draft of the 5th Directive “on the struc-
ture of public limited companies”, from 1983, ex-
plicitly states that it was not intended to “make
rules uniform for all member states but leaves
them to choose between a number of equivalent
arrangements”.'*®

If workers’ voice is an agreed target among the
member states of the EU, the exact form of work-
ers’ voice can be left to national actors and be
accomplished by European channels of workers’
voice, such as EWCs or an optional legal frame-
work for transnational company agreements. "¢

The European Commission in the 5th Compa-
ny Directive (see above) repeatedly referred to the
term equivalence as well as the “sufficient degree
of equivalence” (Art. 4) to be reached among the
existing systems of workers’ participation within
the member states, by defining the minimum stan-
dard to be respected.

The concept of functional equivalents serves
as a tool to facilitate a comparison in contexts
where simple institutional comparisons lead to a
dead end.' It implies that, despite different ter-
minologies — such as actors, powers or positions,
instruments or institutions — processes performing
similar functions are comparable. It is frequently
used in legal contexts, comparing legal concepts
among different institutions, companies or coun-
tries."*® By shifting focus from the simple denomi-
nation to a number of different tasks or functions,
such as who is responsible for ensuring a health
and safety regulation at the workplace, the spec-
trum included in the comparison is enlarged.

Within the context of workers’ voice, func-
tional equivalents refer to institutional structures
that perform the same tasks but are subject to
national specifics and, therefore, embedded in dif-

145European Commission (1983)

146ETUC (2016a); Sciarra, S., Fuchs, M. and A. Sobczak
(2014); See also: Ales, E. (2018)

147Gold, Michael (2009)
148Saréevi¢, Susan (1997); Weston, Martin (1991)

fering institutional settings. The project, therefore,
looked at different levels and settings for workers’
voice beyond BLER, such as collective agreements
and (European) works councils. Functional equiva-
lence allows, first of all, for the inclusion of new
instruments, beyond the classical institutions tra-
ditionally in charge of workers' voice. Policy in-
struments might help to facilitate other, new in-
struments that might become equivalents in the fu-
ture, where traditional institutions are weak or non-
existent. We need to assess which institutions can
carry out functions, such as corporate monitoring
for instance, through information and consultation
rights, transparency rules or restrictions of share-
holder rights. The narrower the functional defini-
tion, the easier it is to identify gaps and discrepan-
cies and, hence, evaluate the outcome.

When discussing functional equivalents, the
functions of workers’ voice are seen in a wider con-
text. Workers’ voice is the core of industrial rela-
tions and a key component of workers’ represen-
tation. It does not cover the whole array of trade
unions’ functions, as it does not include wage
bargaining or industrial action for wage setting,
which should be the exclusive right of trade unions.
Workers’ voice generally describes the represen-
tation of interests at the company and plant lev-
el, irrespective of the specific form (dual interest
representation, interest representation by trade
unions or alternating forms). More specifically, we
can identify four functions of workers’ voice:

— representing workers’ concerns: Workers' voice
not only communicates, but also represents,
workers’ concerns and interests. Representa-
tion is an active display of confrontation to-
wards management from the perspective of
its workers. It also allows for negotiations with
management about its decisions.

— enforcement of rights: Beyond the represen-
tation of rights, actors of workers’ voice, such
as works councils, representatives on boards
and trade unions, are not only the bearer, but
also the enforcer, of rights and negotiation
power.

— communicating workers’ interests: Workers'
voice is a way of collecting and channelling
workers' interests and concerns. It is crucial for
the management of transnational companies in
Europe to know about workers' concerns and
take workers’ perspectives into account when
engaging in corporate change, such as restruc-
turing and sustainability management.

— monitoring management decisions: Workers
are immediately affected by good and bad
management in the companies they work for.
They know exactly how a company is perform-
ing. Workers' voice is a form of monitoring and,
therefore, part of corporate governance —
whether it is part of the institutional structure
of corporate governance or not.
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These functions are not specific to the institutional
context, but can be carried out in different forms,
such as trade union representation, works councils,
collective bargaining and board-level representa-
tion. Obviously, the institutional context will allow
for certain kinds of workers’ voice and can either
strengthen or weaken its effects. But, in principle,
workers’ representatives can perform these func-
tions in a variety of institutional contexts.

At the same time, there are a number of princi-
ples which need to be in place for those functions
to operate. These principles are also independent
of institutional context, although again the context
influences the effectiveness of workers’ voice. The
principles are:

— Obligatory: Workers' voice is not voluntary or
optional but obligatory. On a very general level,
workers’ representation at the company level is
enshrined by ILO norms and the European pri-
mary law. There is a general right for workers to
express their voice.

— Sanctionable: Enforcement of the general right
to voice is, however, not universally possible,
and the lack of workers’ voice, or the rejection
of workers’ voice, is often not punishable. The
role of sanctions in enforcement is an important
principle, which should be addressed when dis-
cussing workers’ voice.

— Individual and collective rights: Individual and
collective labour rights are complementary and
not substitutions. We need an individual right to
consultation as well as the direct right to exer-
cise collective rights. Both need to be protected
by law.

— Multi-level: We need to accept and positively
embrace the notion that all forms of workers’
voice in transnational companies are multi-level,
in the sense that local representation is com-
plemented by company-level and sometimes
industry-level or national-level representation.
Hereby, company actors cooperate with trade
union representatives and others.

— Capacity building.: Capacity refers to the
resources available to those who are active
as workers' representatives. Workers' voice is
based on, and dependent on, a sufficient supply
of resources to increase the capacity for
effective representation.

— Institution building: Even though a functional
perspective aims at strengthening functions
and not institutions, ultimately workers’ voice in
transnational companies in Europe aims at build-
ing effective institutions for exercising rights.

Functional equivalence is, however, also a eu-
phemism, as it hides the fact that not every kind
of workers’ representation is equally effective. We
may assume that workers’ voice might be per-
formed by a number of organisational forms, such
as BLER, EWC or collective agreements. But what
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if none of these instruments are available or
exercised? The Expert Group discussed several
solutions for this problem:

Firstly, it concluded that policy instruments that
facilitate similar functions, such as ways towards
corporate monitoring by stakeholders, extended
information rights, consultation duties, transparen-
cy obligations or restrictions of shareholder rights,
should be considered. Where forms of collective
representation of workers at the company level are
weak, and works councils and BLER non-existent,
companies should be obliged to ensure quality so-
cial dialogue with supporting trade unions in order
to develop stronger information, consultation and
participation practices.

Secondly, existing forms of European workers’
voice have initiated processes of institutional learn-
ing at the national level. Europeanisation allows for
a meeting of national traditions and an exchange
of different perspectives. Shared experiences and
common practice have developed in transnational
companies in Europe. Here the evolution of good
practices in EWCs and workers’ involvement in
SEs should be regarded as a practical “learning
journey” to organise workers’ voice on relevant
transformation processes at the cross-border level.
These experiences will feed back into national ori-
entations, institutions, policies and strategies. This
is a breeding ground for European labour relations.
Eventually, it will be necessary to think about, and
go beyond, information and consultation as a top-
down process: There is a need for an obligatory
place at the top of the company where exchange,
formalised consultation and workers’ involvement
is guaranteed continuously in management and in-
vestment decisions.

A multi-level system of workers’ voice

Workers' voice in transnational companies takes
place on several levels:

— the plant or site level, by elected representa-
tives, works councils or unions, regulated by
national institutions and laws

— the national level, by national-level, elected
representatives, group works councils or union
representation as well as employee involvement
on company boards, regulated by national insti-
tutions and laws

— the European level, by European works coun-
cils, regulated by the EWC Directive or trans-
national company agreements (TCAs)

— the global level, by international framework
agreements (IFA).

The different levels refer to different tasks. The plant
or site level is usually particularly constrained to
issues of workplace conditions and does not deal
with the strategic decision-making of transnational



companies. The other three levels can potentially
deal and interact with top management. The divi-
sion of labour between national, European and glob-
al forms of workers’ voice is, however, often not
clear cut. Depending on the strength and type of
company headquarters, the main arena of workers’
voice, vis-a-vis the company board, can be situated
at different levels. The strongest level of workers’
voice remains the national level, as national regu-
lations and institutions have been dominant for the
first three quarters of the 20th century and for the
main part of the evolution of transnational compa-
nies. The Expert Group discussed the example of
Unilever, where interaction with management re-
garding the hostile takeover bid moved between
national (German) board-level representation and
the European works council, often involving the
same representatives.

Over time, there has been a clear trend towards
the globalisation and Europeanisation of workers’
voice, in line with the evolution of global compa-
nies.’® This is most visible when taking into ac-
count the increase in the number of European
works council agreements (currently more than
1,000'%°). Many EWCs have concluded transnation-
al company agreements with a purely European
scope, on issues such as restructuring and employ-
ment, health and safety, competence development
and the right to continuous training.'®" In the con-
text of workers’ voice, those TCAs that have been
signed by global or European union federations are
particularly important.'®? As reported in the Expert
Group, there has also been a positive trend as re-
gards quality, implementation mechanisms as well
as the enabling and facilitating role of TCAs as re-
gards local industrial relations and workers’ voice
structures.

In particular pro-active EWC practices that are
supported by EU level trade union coordination and
functioning horizontal as well as vertical articula-
tion can function as learning platforms for aligning
different practices into one joint framework of
workers' voice.

It is important that, for workers’ voice to be
effective, the existing multi-level system must

149See Ales, Edoardo and Lacopo Senatori (2014); da Costa,
Isabel, Pulignano, Valeria, Rehfeldt, Udo and Volker Tell-
johann (2012); Helfen, Markus and Jorg Fichter (2013);
Whittal, Michael, Liicking, Stefan and Rainer Trinczek
(2007)

160de Spiegelaere, Stan and Romuald Jagodzinski (2015),
p.12, figure 1

151See the database on transnational company agree-
ments that has been established by the EU Commission
jointly with the ILO: http://ec.europa.eu/social/main.
jsp?catld=978&langld=en

162Though the legal and binding character of TCAs is still
weak and based on joint agreement, rather than an
obligation that can be enforced, those TCAs that have
been signed, not only by EWCs or global works councils
but also by European and global union federations, go
beyond purely voluntary CSR mechanisms.

create synergies rather than competition between
different levels and between different parts of the
company. European market creation and corporate
restructuring may induce regulatory arbitrage and
site competition within a company. Different sites
might have to compete over investments by offer-
ing concessions to management.

The question remains as to whether this change
in industrial relations and new, multi-level and mul-
ti-actor alliances will lead to new and strong con-
figurations in Europe, or whether regulatory com-
petition and power games will inhibit the trans-
national alliances of workers’ voice inlarge European
companies.'®® In general, researchers find that, in
order for workers’ voice in large European com-
panies to influence corporate governance strate-
gies/decisions, such as restructuring, investment,
relocation or health and safety, European works
councils, European union federations, workers’
representatives and national unions need to form
an alliance, addressing a specific issue at a specif-
ic transnational corporation with one voice, joint
strategies and in various bodies (boards, EWCs,
SE WCs) and through different agreements (TCAs,
ECAs)."* For example, a multi-level approach to
workers’ voice, combined with local level pressure
through “employee-side organization and activity
[...] is found to have the greatest impact on man-
agement decision-making concerning multinational
restructuring.” '°®

Best practice examples show several factors that
contribute to international forms of workers’ voice:

— "the willingness and capacity of national trade
union and workers’ representatives to conduct
negotiations

— management interests that view agreements
that are concluded as an (additional) aspect of
their CSR strategies and either accept these
defensively or exploit them proactively

— national codetermination mechanisms that lead
to the signing of IFAs as part of conflicts, ex-
change processes, and compromise balances

— and finally, corporate cultures and national
traditions in labour relations that are based on
cooperative consensus-oriented principles.”'®

This was confirmed by the joint presentation of the
Head of Industrial Relations and Social Innovation,
and the chairman of the EWC Secretariat of the
Solvay Group on the industrial relations policy at
Solvay. The presentation and ensuing discussion
by the Expert Group show the key role of the inter-

153Pulignano, Valeria and Norbert Kluge (2007)

154See da Costa, Isabel and Udo Rehfeldt (2007); Pulignano,
Valeria and Paul Stewart (2013); Pulignano, Valeria, Telljo-
hann, Volker, da Costa, Isabel and Udo Rehfeldt (2013)
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Industrial relations channels at the Solvay Group

Figure 6.1
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action between collective bargaining and co-deci-
sion-making bodies." While both have a different
logic (autonomy versus cooperation), they present
the institutional environment, in which a multi-lev-
el system of workers’ voice can operate. The ex-
ample of Solvay particularly emphasises the role of
collective agreements. A contract creates mutual
commitments, which increase credibility, a greater
sense of responsibility and the use of a comple-
mentary channel of communication.'®®

The Expert Group, therefore, concluded that
both functions — consultation and interest repre-
sentation — should be embraced as complemen-
tary components of workers’ voice in multinational
firms, and that it is necessary to work towards a
contractual framework in which consultation can
take place at an international and European level.

Capacity building in a multi-level system
of workers’ voice

With regard to capacity building in the context of
workers’ voice, there are hopeful developments
as well as disillusionments. On the one hand, the
sheer number of EWCs, SE works councils as well
as TCAs can serve as an indication of the steady
process of Europeanisation of workers’ voice. On

157This was also confirmed by Aline Hoffmann’s presenta-
tion on “Functional equivalents of workers’ voice: insti-
tutional communalities and diversity between actors and
levels”, which emphasized the complementary functions
and tensions between interest representation and consul-
tation at the fifth meeting of the Expert Group, Septem-
ber 2017, Stockholm.

158Presentation by Sciberras and Kruft at the fifth meeting
of the Expert Group, September 2017, Stockholm
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the other hand, the speed of market integration
and cross-border company restructuring increases
at an even higher rate than those responses. The
reorganisation of production and services across
countries and the increasing mobility of capital,
along with the associated ability of management
to benchmark across different production units, by
securing concessions on pay and working condi-
tions while safeguarding employment, continue to
weaken the capacity of local and national unions. '®®

It has also to be mentioned in this context that
the current political climate at EU level (Commis-
sion, Council) is not very supportive of any real
progress as regards workers’ voice and support for
capacity building in the multi-level system. Though
the 2017 TUI judgement of the ECJ clearly rules that
workers’ representation at the board level belongs
essentially to the core of the European Union’s so-
cial objectives'®®, the EU Commission has not been
a strong advocate of safeguarding this workers’
right. On the contrary, the EU Commission remains
passive and refrains from any further political or
legislative initiative in order to safeguard workers’
representation, for example in response to recent
ECJ judgements that are an open door for compa-
ny mobility in order to circumvent or make use of
existing company law loopholes.'®"

159Bieler, Andreas and Ingmar Lindberg (2010); Bernaciak,
Magdalena (2010)

160See “ECJ upholds German codetermination rights, but
misses an opportunity”, ETUI, available at: https://www.
worker-participation.eu/About-WP/What-s-new/ECJ-
upholds-German-codetermination-rights-but-misses-an-
opportunity. See also: Videbaek Munkholm, N. (2018)

161In this context in particular, the recent ECJ judgment
on the case of Polbud has to be mentioned (ECJ Case
C-106/16).



Also the EU Pillar of Social Rights fails to offer
any concrete proposals as regards the capacity
building within the multi-level system of industrial
relations and workers’ voice. Instead of responding
positively to the ECJ ruling and the calling of Eu-
ropean trade unions for an integrated EU frame-
work on information, consultation and board-level
representation rights'®?, EU institutions have been
silent when it comes to fostering a genuinely Eu-
ropean dimension to workers’ rights and industrial
democracy, which is able to keep pace with the in-
ternationalisation of companies and prevent work-
ers across Europe being played off against each
other.'®® Research has identified the local level as
the weakest link in the process. If the decentralised,
local voice of workers is weak, fragmented or dis-
appearing, the base of the multi-level system is fra-
gile and eroding.'®* The weaker the local workers’
voice, the more difficult it is for them to engage
in multi-level worker organisation. This is simply a
question of capacity and priority.

Considering the local capacity of workers and
workers’ representatives as well, the different forms
of workers’ voice at the European and transnational
level need to have the capacity to proactively par-
ticipate in the restructuring process. For example,
many European works councils are not functioning
sufficiently well and not sufficiently involved in the
restructuring process, nor are they able to shape a
restructuring process and outcome. '®®

Furthermore, cooperation and coordination need
to be a viable option for all actors involved. Specifi-
cally in cross-border restructuring processes, mul-
ti-level cooperation and coordination among differ-
ent forms of workers’ voice may not be the best
choice for each actor and body involved. Workers
and workers’ representatives may have different
interests and motivations in a specific restructur-
ing process. Economic pressures within a specific
sector or transnational firm and regime competi-
tion may lead to the absence of cross-border or
multi-level cooperation of workers and workers’ rep-
resentatives.'®® At the same time, good practices
of social dialogue and EWC practices, as regards
anticipating and managing change and restructur-
ing, clearly illustrates the concrete added value of
a transnational platform of exchange, dialogue and
consultation for successfully managing change on
the basis of common interests and trust, resulting
in outcomes that are good for workers and the

162ETUC (2016)

163This has been underlined by the ETUC initiative for more
,democracy at work’, which argues that the deepening of
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company. However, EU “Realpolitik” so far has
not been able to facilitate such practices and ap-
proaches that would go beyond mere informa-
tion and consultation by enabling and empowering
workers’ voice.

Capacity building to strengthen workers’ voice
in transnational companies should start by identify-
ing and creating the best institutional environment
in which learning can take place. In the context of
the multi-level system, as outlined in the previous
section, those who work on capacity building need
to decide to locate a strategic starting point, from
which transnational workers’ voice is to be devel-
oped. Though the strategic centre does not have
to be fixed, but can be distributed across different
places and levels, a key role as regards horizontal
and vertical coordination and articulation should be
the EU level, i.e. European trade union federations
at cross-industry and sector level. An innovative
approach that has been developed by ETUFs, such
as UNI Europa and industriAll Europe, has been the
establishment of trade union alliances in order to
strengthen the coordination of national trade union
policies to promote and strengthen transnational
workers’ voice in transnational restructuring as
well as generally within corporate decision-making
at the transnational level."®’

These activities should also be regarded as
practical learning and capacity building of all ac-
tors involved (national trade unions, local workers’
committees/works councils, EU level unions). It is
important to transform such activities into more
sustainable and durable practices. This, however,
will require the necessary resources as well as per-
sonnel capacities that are currently not sufficient.

When it comes to capacity building within the
multi-level system of workers’ voice, those who
work towards it have to coordinate their work and
to decide who is in charge of capacity development
for specific companies or sectors. In other words,
there should be a clear division of labour between
national and European trade union organisations
as to the strategic goals of European workers’
voice and the focus on specific companies and in-
dustries. Trade union alliances and European works
councils should be the primary focus, as they can
serve as places for organisational learning.'®®

In addition, learning platforms for workers’ voice
should be facilitated and encouraged. An inspiring
model in the field of soft law for the development
of organisational learning could be the Global
Compact in the UN context, which invites global
companies to sign up, not only to a set of values
but also to a network of national learning centres.

167See: Lévesque, Christian (2010). See also: UNI Europa
(2017)

168See, for example, the website “www.tobeeewc.eu” of
UNI Europa that has been built on in the context of a pro-
ject co-financed by the EU Commission.
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However, this model is based on soft law and in no
way could be regarded as an alternative to stan-
dards of capacity building based on legal rights.

In any case, as regards capacity building for
workers’ voice, the following strategic decisions
and questions have to be addressed by European
trade unions:

— How many resources are European trade union
organisations prepared (and able) to invest in
the establishment of transnational instruments
of workers' voice, and where should these re-
sources come from?

— How can new forms of communication and
organisational coordination be developed? Is
there a need for new experiments with regard
to communication platforms, procedures and
learning?

— Can the documentation and distribution of best
practice examples be improved? In particular,
can the approach of European trade union fed-
erations to coordinate workers’ voice in trans-
national companies not only be strengthened
and made more stable but could they be devel-
oped further with a view to facilitating organi-
sational learning?

These questions should be addressed in the relevant
committees of national and European trade union
federations but also in the context of social dia-
logue, as facilitated by the European Commission.

Ultimately, capacity building should contribute
to the strengthening and evolution of stronger in-
stitutions of workers’ voice at the European level.
Institutional development has a normative and a
behavioral dimension. It aims at establishing a nor-
mative framework (the generally shared view that
workers’ voice is an accepted and legitimate instru-
ment in the leadership of transnational companies)
and a best practice. Both the normative and the
practical dimension are complementary and rein-
force each other. Best practice examples can show
the way for those companies where workers’ voice
is absent or weak. They can also feed a normative
Leitmotif, which emphasises the social integration
of workers as a key ingredient for strengthening
the European social model. Trade unions, but also
other political and non-government actors, should
aim at working together on building a normative
reference in order to foster European workers’
voice in the political discourse.
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Recommendations

The diversity of industrial relations institutions
across the EU member states is a challenge for
workers’ voice in transnational companies. In many
cases, different institutions pursue similar goals.
The expert group has, therefore, adopted a func-
tional perspective to facilitate new discussions and
perspectives. Based on a functional perspective,
we can make the following recommendations for
policymakers:

— Workers' voice has to be obligatory rather than
optional. Regardless of the institutional setting,
workers’ voice has to be heard in the manage-
ment of large companies.

— Given the diversity of traditions, cultures and
regulation of workers’ voice in Europe, the func-
tional perspective implies a focus on the posi-
tive effects of workers’ voice in the multi-level
system, i.e. representation from the shop floor
to the company and board level.

— New regulations at the European level, in the

context of a company mobility package, should

include the right to participation in decision-
making at the headquarters of transnational
firms in the EU.

The violation of workers’ voice has to be pun-

ishable. The enforcement of rights, including

participation rights, needs to be strengthened.

— Workers' voice is ensured through a set of in-
dividual and collective rights. Individual rights
refer to the right to join a union and to be repre-
sented at the workplace. Collective rights en-
sure the legality of trade unions and other forms
of workers' participation. They reinforce each
other. Collective rights should be strengthened
and enforced, for instance through the Euro-
pean Pillar of Social Rights.

— The capacity to exercise workers' voice differs
tremendously, not only across member states
but also across companies. Examples of strong
forms of workers’ voice give rise to role models
and organisational learning. Capacity building
should be a priority.

— At the same time, the current European ar-
chitecture of workers’ voice is not sufficient and
has worsened and eroded in many EU member
states. In this context, the role of EU level insti-
tutions should be much more strongly in favour
of safeguarding and promoting workers’ rights
and workers’ voice at different levels and in dif-
ferent contexts.



CHAPTER 7
A EUROPEAN LEGAL FRAMEWORK
FOR WORKERS’ VOICE

Europe and the European Union have a long his-
tory of political commitment to workers’ voice, as
shown by the European Social Charter in 1961, the
Social Action Programme in 1974 and the Com-
munity Charter of the Fundamental Social Rights
of Workers in 1989. These were important political
initiatives towards enabling workers’ voice at the
European level. The European primary law pro-
motes social dialogue (art. 151 TFEU) and recog-
nises the role of social partners (art. 152 TFEU). Art.
27 of the Charter of Fundamental Rights of the Eu-
ropean Union (EU Charter) guarantees the right of
workers to information and consultation. The Euro-
pean secondary law establishes, with a set of di-
rectives, a framework for informing and consulting
workers: notably the SE Directive and the Directive
on European Works Councils (EWCs). Today, EWCs
are a key element of the European “Social Model.”

On the other hand, Europe is facing and promot-
ing a rapid process of economic liberalisation and
the cross-border economic activities of companies.
Legal provisions were passed to enable companies
to restructure their production across borders. Eu-
ropean company types were introduced in order to
facilitate cross-border business, EU company law
directives were adopted and the European Court
of Justice (ECJ) has ruled on several cases, where
structural differences between the national con-
cepts of company law have caused legal conflicts.
Still, a harmonised EU company law code does
not exist. Corporate law codes of member states
have very diverse regulations on liability, credi-
tor protection, shareholder rights and employee
representation.

The approach by the European Commission to-
wards a harmonised European company law has
a direct impact on the role of workers’ voice in
transnational companies. Incentives for compa-
nies to reincorporate or merge for the sole purpose
of avoiding employee participation must be ruled
out. In addition, European company law should not
only give incentives for arbitrage but also actively
address and support workers' voice at the board
level.

The Europeanisation of workers’ voice

Europe and the EU have a long history of political
commitment to workers’ voice. An early and impor-
tant, legally-binding, international instrument was
the European Social Charter in 1961, ratified by the
Council of Europe. It was signed by 13 nations and
set out basic rights for labour, employment and so-
cial security. At the European Union level, the EU
Commission published a report on “multinational
undertakings and community regulations” in 1973,
in which it proposed a binding right for employees
to receive information.'®® This was picked up in the
Social Action Programme in 1974 by a reference to
the participation of employees in the life of plants
and companies."”® This agenda was overshadowed
by the discussion on the European Company (SE),
but then rediscovered in 1980 by the proposal of
Etienne Davignon, Commissioner for Industry, and
Henk Vredeling, Commissioner for Social Affairs.""

We find few legal standards for workers’ voice
laid down in primary law today. Article 153 TFEU
of the EU Social Policy (Title X) provides the legal
basis for the EU to act in several fields of the labour
market, inter alia, to improve and secure information
for workers and their consultation. Art. 153 TFEU
also authorises the EU to adopt directives with min-
imum requirements and under the consideration
of art. 4 TFEU (shared competence). Some crucial
directives establish a framework for informing and
consulting workers: The General Information and
Consultation Directive, The European Works Coun-
cil Directive, the Company Law Directives, here
especially the SE Directive and the Cross-Border
Mergers Directive."”? Today we observe a wide
palette of legal provisions for the information and
consultation of workers.

Art. 151 TFEU promotes social dialogue, and art.
152 TFEU recognises the role of social partners at
the EU level. But those articles lack a consistent
approach. The treaties still do not provide a coher-
ent social policy programme. A more pro-active
attempt to define a European labour law was the
Social Action Programme in 1974." Furthermore,
the Community Charter of the Fundamental Social
Rights of Workers from 1989 was an important po-
litical instrument. Although not legally binding, the
Community Charter was an initial point of refer-
ence for the ECJ. Several rights were subsequently
integrated into the Charter of Fundamental Rights
of the European Union (EU Charter). In 2009 (Lis-
bon Treaty), the EU Charter became part of the EU

169European Commission (1973)
170European Commission (1973a)

171European Commission (1980), 3; European Commission
(1980a)

172European Commission (2016)

173Calliess, Christian; Ruffert, Matthias and Sebastian Kreb-
ber (2016)
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Figure 7.1

Legal provisions for the information and consultation of workers in Europe
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treaties. Its social and welfare rights and principles
are binding for EU institutions and need to be re-
spected by the member states when they are im-
plementing EU law."* Secondary law implemented
many of those rights."’®

Art. 27 of the EU Charter guarantees the right of
workers to information and consultation, although
it is mainly classified as a mere principle, which
does not constitute a direct right.”® The ECJ de-
clared that art. 27 must be specified by European or
national law. In the ruling on AMS in 2014, the ECJ
denied any subjective right for article 27." In the
case of AMS, trade unions disputed the refusal of a
private, non-profit-making association in France to
allow the establishment of worker representation.
The ECJ did not recognise Directive 2002/14/EC as
applicable, as directives generally do not apply in
private litigation (no horizontal effect). At the same
time, there is no legal protection for workers and
their representatives in those cases at the European
level. The decision on AMS, therefore, rendered the
scope of art. 27 to be nothing more than an empty
shell. Advocate general, Cruz Villalén, considered
art. 27 of the EU Charter to be a principle and not
a direct right, however, he recognised art. 3 (1) of
Directive 2002/14/EU, providing the content of this

174European Commission (2016)
175European Commission (2016)
176Jarass, Hans D. (2016)

177AMS (Association de médiation sociale) is a French
association. The workers of ASM created a trade union
section within the AMS. The French union Union dépar-
tementale CGT des Bouches-du-Rhone appointed a
member as representative, but the AMS challenged that
appointment. European Court of Justice (2014)
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principle: “the personal scope of the right to infor-
mation and consultation”. Therefore, Cruz Villalon
concluded, art. 27 of the EU Charter is a principle
“which may be relied on before the courts”, even in
a dispute between individuals.'®

There are several options for addressing the
structural weakness of legal protection for workers’
voice at the European level. Firstly, there is hope
that the ECJ will again have the opportunity to rule
on the question of art. 27's applicability and revise
its interpretation. In consideration of the key prin-
ciple, that EU law must be interpreted with the goal
of effectively achieving the specific purpose of law
(effet utile doctrine) and other legal sources, the
court will hopefully recognise the direct effect of
art. 27, specified by Directive 2002/14/EU.""®

Secondly, the European legislator should con-
sider a review of the regulatory framework and an
improvement of the primary law. Legal scholars are
already discussing reasonable options, such as a
restriction of the scope of application of the fun-
damental freedoms, in order to curb the extensive
interpretation of the European fundamental free-
doms to protect workers’ interests.'®® The exer-
cise of the right of establishment must not act as a
threat to workers’ voice.

Thirdly, European and national policymakers are
called to provide a functioning, legal framework
with direct rights for workers and their represen-

178European Court of Justice (2014a)
179See also Heuschmid, Johannes (2014)

180For more details, see Heuschmid, Johannes (2018);
Hopner, Martin (2017); Hopner, Martin (2016); Kingreen,
Thorsten (2014)



tatives at the European level. The “escalator ap-
proach”, proposed by the ETUC, is a reasonable
system for workers’ representation on the board,
with an increasing proportion of BLER depending
on the size of the company.'®

Regarding secondary legislation, the proposal
for a European Company Statute in 1970 and the
proposed Vredeling Directive in 1980 were the first
advanced initiatives towards enabling workers’
voice at the European level.

Further key steps were the inclusion of arti-
cles 17 and 18 into the social chapter on basic em-
ployees’ rights and the Social Action Programme
of 1990, followed by the proposal for a European
Works Council in 1991, which, at the time, in-
cluded a uniform model for all companies.'®? Due
to strong opposition by the UK, a revised version of
the EWC proposal was adopted by the Council in
September 1994, which included the current mod-
el of negotiated EWCs with a fall-back solution of
national rules. The price for the EWC Directive was
that no further rights for workers were instituted
in member states, where few or no rights existed,
and that participation — in contrast to information
and consultation — was no longer on the table.®®

Since then, the EWC Directive has set the model
for European-level forms of workers’ voice: compa-
ny mobility, in the form of transnational companies,
cross-border mergers and the European Company
Statute, are accompanied by the right to informa-
tion and consultation that is based on the national
law where the company is, or was previously, in-
corporated. National institutions are, thereby, pro-
tected, while weakly-institutionalised industrial re-
lations are invited to participate in European works
councils.

Today, with more than 1,100 active EWC or SE
bodies in more than 1,000 multinational com-
panies,'® and with some 20,000 EWC delegates
representing more than 17 million workers (ETUI
2017, p. 61), European works councils are certainly
the most important and well-used, single, legisla-
tive framework in the field of transnational workers’
representation in the EU. EWCs are also a key ele-
ment of the European “Social Model”, as article 27
of the Charter of Fundamental Rights of the Euro-
pean Union recognises that “workers or their rep-
resentatives must, at the appropriate levels, be
guaranteed information and consultation in good
time.” EWCs are, therefore, the nucleus of Euro-
pean industrial relations and the single, most im-
portant instrument of workers’ voice at the Euro-
pean level.

181ETUC (2016)

182The original draft of the European Works Council
Directive (OJ/C39 1991)

183Streeck, Wolfgang (1997)

184About 40 % of all eligible MNCs in the EU have an EWC.
See Confrontations Europe (2015)

The assessment of the achievements of EWCs
has so far led to mixed results. All EWCs are based
on company-specific agreements and a negotiat-
ed solution. Therefore, there is a wide variation
in EWC practice. The vast majority of EWCs are
only “symbolic institutions” and have little pract-
ical relevance.® Still, there is a group of EWCs that
could be characterised as institutions of transna-
tional co-determination. Research shows that EWCs
have the potential to influence company decisions,
e.g. on restructuring. Negative effects on workers
can be avoided, especially in member states where
trade unions and other employee representation
bodies are weak or non-existent.'®®

The European legislative framework is still insuf-
ficient. Research on the impact of the EWC Recast
Directive showed that the directive couldn’t improve
significantly malfunctioning EWCs. Consequently,
the legal and policy framework of workers’ voice
at the EU level needs to be strengthened, especially
regarding the consultation rights of EWCs. The
ETUC already presented notable recommendations
for a modern EWC Directive, including key issues
like access to justice and a more efficient coordi-
nation between the levels of action.'® In addition,
management should be committed to using and
accepting EWCs.

European company law on the move

The EU has been a driver of globalisation, both re-
garding the development of an open trading sys-
tem as well as the completion of the internal mar-
ket. It was the explicit aim of the Single European
Act (SEA) to foster cross-border economic activities
by facilitating the freedom of establishment (art. 49
of The Treaty on the Functioning of the European
Union) and the freedom to provide services (art.
56 TFEU) in other EU member states. In the course
of the creation of a common European market, bar-
riers for incorporating companies from other mem-
ber states, including their domestic legal forms,
have been abolished.

An important aspect of European company law
is the fact that the incorporation of companies is
based on the national law of European member
states. There is no unified company law code, but
rather an incremental opening-up towards a mu-
tual recognition of corporate law within the EU.
Although the European law provides several direc-
tives and regulations, and the European Court of
Justice (ECJ) has pronounced a series of important
judgments, a harmonised EU company law or a
lex societatis does not exist. The EU company law
is a patchwork of ECJ case law and outdated or

185Voss, Eckhard (2017)
186Voss, Eckhard (2017)
187ETUC (2017)
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missing directives and regulations. These circum-
stances may be perceived as lacking a consistent,
legal framework and lead to legal uncertainty. As
the corporate law codes of member states have
very diverse regulations on company conversions,
mergers and divisions, liability, creditor protection,
shareholder rights but also employee representa-
tions, the approach by the European Commission
towards a harmonised European company law has
a direct impact on the role of workers’ voice in
transnational companies.

Genuine European company types were intro-
duced in order to facilitate cross-border business,
such as the European Company (SE).'®® Directives
were passed to enable companies to restructure
their production across borders.'® This process
has not yet been completed. Policy changes, such
as the Service Directive, the Cross-border Merger
Directive,"® and REFIT'', among others'? are
likely to lead to a further harmonisation of cor-
porate law. Recently, the European Commission
published a proposal for a company law package
to facilitate the use of digital technologies and
cross-border mergers and divisions throughout a
company's lifecycle.’®® The proposal comprises
of two directives: a directive on the use of digital
tools and processes in company law and a second
one on cross-border conversions, mergers and divi-
sions. Since the first Company Law Directive came
into force in 1968, more than ten directives dealing
with the business operations of companies have
been adopted. The proposed directive on cross-
border conversions, mergers and divisions poten-
tially allows companies, for instance, to transfer their
seat (registered office) to another member state
without transferring the real head office through
a cross-border conversion. Within the EU, the re-
cognition of companies from another EU member
state is generally guaranteed. However, structural
differences between the national concepts of com-
pany law cause legal conflicts. Some member states
— e.g. the UK, the Netherlands and most Nordic
countries — follow the principle that law applicable
to a company is determined by the member state in
which the company has been incorporated (incor-
poration theory). The registered office alone fulfils
the incorporation requirements; the exercise of an

188Societas Europaea

189For instance through the Directive on Takeover Bids
(2004/25/EC) or the Transfer of Undertakings Directive
(2001/23/EC)

190Societas Unius Personae, a Europe-wide, legal form for a
single-member, private, limited liability company

191REFIT is the European Commission’s regulatory fitness
and performance programme.

192There is a long list of directives and policies that con-
tribute to market deregulation and facilitate corporate
restructuring, including the Directive on Transfer of Un-
dertakings and the Takeover Directive.

193European Commission (2016a)
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economic activity is not demanded. Under this ap-
proach, companies are able to choose their com-
pany law, independent of where the company con-
ducts its business activities. A company operating
exclusively in Denmark can take advantage of the
low capital requirements of UK company law solely
because it was incorporated in the UK.

In contrast to the incorporation theory, the real
seat approach was “developed to avoid the factual
choice of company law and evasion of domestic
rules.”"* According to the real seat theory, the
law applicable to a company is determined by
the member state in which the company has its
registered office and where its economic activity
resides. Countries, such as Germany, France and
Belgium, follow the real seat theory. Moreover,
there is wide disparity regarding the question as to
whether company law allows the inbound or out-
bound reincorporation of companies, namely the
transfer of companies to the jurisdiction of another
member state, with or without the change of loca-
tion of real business activity. '

The European Court of Justice has dealt with
several cases concerning the cross-border activities
of companies.'?® Even though the ECJ only rules on
questions regarding European law, as with the most
recent ECJ ruling on “Polbud” (2017), its judgements
impact the discussion on seat theory.

The ECJ has made it clear that the establishment
of a company or branch in a certain member state
does not constitute a misuse of the freedom of es-
tablishment, even if it is clear that the sole purpose
of the incorporation in another member state is to
benefit from advantageous laws. With the recent
“Polbud” decision, the ECJ went further and al-
lowed solely the transfer of the registered office to
another member state.'®’

The issue of the cross-border movement of com-
panies has a direct impact on workers’ voice, as
the norms on board composition and the participa-
tion of employees on company boards is regulated
in national company law. If companies can (re)in-
corporate or transfer the registered office easily to
other member states, while keeping their business
activities elsewhere, they can easily circumvent the
regulations of stronger board-level employee rep-

194Schall, Alexander (2006), p. 4
195See Gerner-Beuerle, Carsten et al (2016), p. 244

196Significant cases were Daily Mail (1988), Centros (1999),
“Uberseering” (2002) and “Inspire Art” (2003), “Sevic”
(2005), “Cadbury Schweppes” (2006), “Cartesio” (2008)
and “National Grid” (2011).

197European Court of Justice (2017), Judgement of 25 Octo-
ber 2017, Polbud, C106/16. The Polish company, Polbud,
wanted to transfer its registered office to Luxembourg,
while maintaining its real head office in Poland. The
Polish registry court refused the application for removal.
The ECJ clarified that the previous state of incorporation
can only restrict the company’s freedom of establish-
ment in a way compatible with the treaty and that the
Polish obligation of liquidation does not constitute a pro-
portionate restriction.



resentation (BLER), unless European law provides
requirements that explicitly protect existing forms
of employee representation. With the recent Pol-
bud ruling, there were growing fears of a European
Delaware-effectamong observers. '*8 From the work-
ers’ voice perspective, the decision appears flawed.
However, we understand the Polbud decision as an
urgent call for the European legislator to provide
cross-border, legal standards for companies, which
sustain the real seat approach and recognise the
interests of all stakeholders, notably workers. In
the context of the new company law package, the
ETUC expressed sensible demands for “a single or
‘real seat’ approach along the lines of the model
laid down in the European company statute”.'®®

Art. 7 of the Council Regulation on the Statute
for a European Company (SE) specifies: “The reg-
istered office of an SE shall be located within the
Community, in the same Member State as its head
office.” This objective should apply for all cross-
border companies, not only SEs. The SE Directive
and the CBM Directive have established mandatory,
legal frameworks to protect existing arrangements
on employee involvement.

The core elements of the SE Directive are of par-
ticular importance for workers’ voice in Europe.
Firstly, the directive follows a negotiation approach.
In all cases of an SE creation, the company must
negotiate with the workers (a special negotiating
body) to establish information and consultation
procedures (section Il). Secondly, the directive
provides minimum standard rules in case nego-
tiations do not yield any agreement (art. 5). Thirdly,
the introduction of the ‘before and after’ principle,
which guarantees (board-level) participation rights,
if they already existed before (art. 4), is an integral
and necessary component of workers’ voice at the
European level.?%°

Furthermore, the SE Directive provides useful
definitions of the terms “information” and “consul-
tation”. In regard to BLER, it gives a specific defi-
nition of “participation”. The SE Directive stipulates
the “involvement of employees” as “any mecha-
nism, including information, consultation and par-
ticipation, through which employees’ representa-
tives may exercise an influence on decisions to be
taken within the company” (art. 2).

Very similar to the definition of the term “consul-
tation” in the EWC Recast Directive, the SE Direc-
tive specifies “consultation” as “the establishment

198The U. S. state of Delaware is a leading domicile for U.S.
and international corporations, because the Delaware
General Corporation Law is the most flexible business
formation statute in the U.S. The Delaware effect de-
scribes the phenomenon in which states compete to
attract (re)incorpoations and therefore promote the risk
for regulatory competition and deregulation. de Arriba-
Sellier, Nathan (2017); Thannisch, Rainald (2018); Wix-
forth, Susanne (2018)

199ETUC (2017a)
200Art. 4 (4), 2001/86/EG

of dialogue and exchange of views between {...)
the employees’ representatives and the competent
organ of the SE, at a time, in a manner and with
a content which allows the employees’ represen-
tatives, on the basis of information provided, to
express an opinion on measures envisaged by the
competent organ which may be taken into account
in the decision-making process within the SE” (art.
2). Even though this paragraph is an important
starting point, the ETUC already expressed, with re-
spect to the EWC Recast Directive, that “the defini-
tion of consultation should be strengthened so that
the opinion of the EWC “shall” — instead of “may” -
be taken into account by the management.”?°" The
same should apply for all transnational companies,
including SEs.

The ‘before and after’ principle regarding BLER
in SEs could also serve as a model for all transna-
tional companies. Moreover, a welcome and be-
neficial improvement would be the introduction of
a European minimum standard for workers’ voice
that goes beyond it. The ETUC has already called
for a “new and integrated architecture for workers’
involvement in European company forms”.2%?

However, there is still the possibility for com-
panies to reincorporate, either in another mem-
ber state or as an SE in order to avoid employee
thresholds, above which stronger rights apply. In-
centives for companies to reincorporate or merge
for the sole purpose of avoiding employee partici-
pation must be prevented.

Those solutions found for European works coun-
cils, as well as for BLER in the SE, reflect a genuine
European approach of negotiated solutions against
the backdrop of domestic, institutional guaran-
tees.?®® In principle, the company law package
could address this issue and apply those enhanced
mechanisms to the question of reincorporation.

In addition, European company law should not
only avoid incentives for arbitrage but also actively
address and support workers' voice at the board
level. Member states and EU policymakers should
accept that, with the European Treaties but also the
jointly adopted Community Charter of the Funda-
mental Social Rights of Workers and the European
Pillar of Social Rights, they have the obligation to
facilitate information, consultation and also partici-
pation rights. Employees and their representatives
should have legally-enforceable rights.

201ETUC (2017)
202https://www.etuc.org/issues/european-company
203Gerner-Beuerle, Carsten et al (2016), p. 344
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Information, consultation and
participation for workers

17. Information, consultation and participation
for workers must be developed along appro-
priate lines, taking account of the practices
in force in the various Member States. This
shall apply especially in companies or groups
of companies having establishments or com-
panies in several Member States of the Euro-
pean Community.

18. Such information, consultation and par-
ticipation must be implemented in due time,
particularly in the following cases:

¢ when technological changes which, from
the point of view of working conditions
and work organisation, have major impli-
cations for the work force are introduced
into undertakings

® in connection with restructuring opera-
tions in undertakings or in cases of merg-
ers having an impact on the employment
of workers

* in cases of collective redundancy
procedures

e when trans-frontier workers in particular
are affected by employment policies pur-
sued by the undertaking where they are
employed.

Community Charter of the Fundamental So-
cial Rights of Workers, adopted on 9 Decem-
ber 1989 by a declaration of all member states,
with the exception of the United Kingdom.
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Recommendations

The European legal framework is still lopsided: the
single market privileges mobility and market inte-
gration over social standards and rights. The Expert
Group asks European and national policymakers to
address this issue by pursuing the following steps:

— European company mobility must not operate
to undermine national institutions providing
workers’ voice. Recent rulings by the ECJ, that
facilitate the transfer of seat with the sole aim
of circumventing national regulation, are in
strong contrast to this objective. National and
European policymakers should become more
vocal on this issue. Whether the new proposal
for a Company Law Package does indeed fulfil
the necessary requirements remains to be seen.

— European policymakers should pay careful at-
tention to the issue of workers’ voice for future
measures, for instance the proposed directive
on insolvency.

— The personal scope of art. 27 of the EU Charter,
specified by Directive 2002/14/EU, and there-
fore its direct and horizontal effect, should be
recognised by the ECJ. National and European
policymakers should actively support this
interpretation.

— The European legislator should review the
treaties and improve the primary law with a
view to protecting workers and their repre-
sentatives, for instance by the introduction of
a restriction of the scope of application of the
fundamental freedoms.

— The combination of approving national diversity
with stronger participation rights at the EU level
should be included in the debate on European
policy-making on information, consultation and
participation.

— EWCs still lack strong consultation rights and
practices. National and European policymakers
should work towards rectifying the function of
EWCs.



ANNEX

In our analysis, all companies are stock market
listed in at least one European country. In cases
where companies are listed in more than one country,
we selected the country where the company has
the majority of its operations and/or its headquar-
ters. The main data for the 855 listed companies
in Europe draws on the database Thomson Reu-
ters Datastream/ASSET 4 ESG. They systematically
collect environmental, social and governance data
from companies, news sources, stock exchange
filings and non-governmental organisations. Data
on economic performance contains variables on
client loyalty, performance and shareholder loyal-
ty. Regarding environmental performance, the fol-
lowing categories are included: resource reduction,
emission reduction and product innovation. Social
performance includes employment quality, health
& safety, training & development, diversity, human
rights, community and product responsibility. The
last pillar, corporate governance performance, con-
tains data on board structure, compensation policy,
board functions, shareholders’ rights, and visions
and strategy.?*

From the overall Thomson Reuters Worldscope
database, we gathered company-level data on net
sales and revenues, market value, return on equity,
return on invested capital and staff cost (salaries
and benefits expenses). In this report, we analysed
the variables ‘net sales and revenues’ as well as
‘market value’. The variable ‘net sales and rev-
enues’ measures the net sales or revenues of the
company, converted to US dollars using the fiscal
year end exchange rate. The variable ‘market value’
measures the total market value of the company in
US dollars.

For collecting data regarding European works
councils (EWC) and SE works councils, we used
the European Works Councils Database (EWCDB),
provided by the European Trade Union Institute
(ETUI),%°® and the ETUI SE database (ECDB).?°® The
EWCDB provides data on works councils. Regard-
ing international framework agreements (IFAs),
Sydow/Fichter/Helfen and Stefan Rib provided us
with the data out of their respective dataset from
former research projects.?”’

The Database on Transnational Company Agree-
ments of the European Commission gave us the
information on European company agreements
(ECAs). We coded all agreements as European
company agreements that were not coded by Sy-

204Thomson Reuters ny-a, 1

205Access data base here: http://www.ewcdb.eu/
general-information

206This database provides information on established SEs
and companies in the process of registering http://ecdb.
worker-participation.eu/

207Fichter et al. (2013); Rub et al. (2013)

dow et al. or Rib as IFAs and that regulated com-
pany parts in Europe.?°®

In addition to European works council and
framework agreements, we collected data on col-
lective bargaining agreements (CBA) and board-
level employee representation (BLER). For this, we
asked academic experts and company experts,
including trade union staff, shop stewards/union
representatives, board-level employee representa-
tives or works council members from the respec-
tive company in each country.

In the analysis, we also include a subgroup of
the 100 largest companies of the ASSET4 dataset,
ranked by their number of employees.?’® These
companies are the most important companies in
Europe with regard to their workers' voice prac-
tices. Our data unit in the dataset is company per
year.

Table 8.1 shows the number of employees in the
companies listed in the dataset has remained rela-
tively stable, except for a small increase between
2006 and 2008. Stability remained despite the fact
that Europe was hit by the economic crisis. We see
an increase in the number of employees after 2011,
when Europe started to recover from the economic

Table 8.1

Total number of employees per year, 2006-2014

Year 100 largest companies 755 companies
2006 14,224,347 22,568,866
2007 14,823,500 23,708,022
2008 15,433,456 25,083,245
2009 15,439,696 25,166,131
2010 15,812,151 25,162,746
2011 16,437,498 25,943,314
2012 16,757,978 26,171,811
2013 16,780,288 25,840,624
2014 17,105,287 25,417,068

Note: Out of the 855 companies in the dataset, we decided to include only
those for which data was available for all years in order to improve the
comparability of employee development. Therefore, only 755 companies
are included in this table.

Hans Bockler

Source: WV dataset Hassel/Helmerich !
Stiftung m

208Access data base here: http://ec.europa.eu/social/main.
jsp?catld=978&langld=en

209They provide the total number of employees worldwide.
In some cases, the data on total number of employees
was missing in the ASSET4 dataset. In these instances,
we collected the information from the annual reports of
the companies, their CSR report or their website.
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crisis. However, we can also see that the num-
ber of companies for which we have data has de-
creased over time, increasing the explanatory
power of our dataset after 2009. We can, therefore,
see the impact of the economic crisis since 2009,
but it would not be advisable to compare that with
the data from 2006 or 2007, where we are missing
8% of employment data.

Table 8.2

Distribution 2014: Number of employees per country

Germany). From this data, we would conclude that
in Great Britain the companies listed have an aver-
age of 22,393 workers per company, whereas in
France the average is 60,085 per company.

At the same time, we also see that, within this
dataset, companies from UK, France and Germany
represent exactly 58% of all companies in the
dataset and 66.67% of all employees. In addition,
49.2% of all companies are registered in the Euro-
zone, employing 61.95% of all workers in the data-
set. 13.9% of all companies are registered in GIPS
countries, employing 13.05 % of all employees.

The dataset provides information on the sectors
in which the companies are active, based on the
Thomson Reuters Business Classification, including
10 economic sectors, 28 business sectors and 54
industry groups.

Looking at the economic sectors, we find that
the majority of companies are in the financial sec-
tor, with 180 companies (21% of all companies),
followed by industrials (20 % of all companies) and
consumer cyclicals (17% of all companies). How-
ever, only 12.7% of all employees are working in
the financial sector, whereas 27.8% work in the
industrial sector and 21.6% work in the consumer
cyclicals sector. The financial sector contains bank-
ing and investment services, insurance, real es-
tate, collective investments and holding companies.

The industrial sector contains industry groups,
such as aerospace and defense, machinery, equip-
ment & components, construction & engineering,

Table 8.3

Distribution 2014: Number of employees and companies
per economic sector

Country Number of employees Number of companies
Great Britain 7,143,417 319
France 5,828,332 97
Germany 5,009,404 87
Italy 1,625,323 46
Spain 1,533,193 44
Netherlands 1,428,269 35
Sweden 1,268,800 52
Denmark 856,140 27
Belgium 551,926 27
Poland 413,320 29
Austria 352,613 16
Finland 345,804 26
Portugal 187,904 "
Greece 170,215 18
Ireland 130,078 14
Hungary 85,903 4
Czech Republic 38,273 3
Total 26,968,914 855

Hans Bockler

Source: WV dataset Hassel/Helmerich !
Stiftung m

Table 8.2 shows the distribution of employees
per country, illustrating that the majority of com-
panies listed in the dataset are in UK, followed by
France and Germany and then Italy and Spain. It
is noticeable that there are only a few companies
that are listed in member states that entered the
European Union after 2004 (a total number of 36
out of 855, which is approximately 4%). Looking at
the number of employees, we can see that, where-
as 37% of all companies are registered in the UK,
only 26 % of all employees in the dataset also work
there. The differences are even stronger in the cas-
es of France and Germany (11% of all companies
and 21% of all employees in the case of France and
10% of all companies and 19% of all employees in
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Number of Number of  Average per
Sector .

employees companies company
Industrials 7,500,123 175 42,857
Consumer 5,837,058 149 39,174
Cyclicals
Consumer Non- 3,581,301 62 57,762
Cyclicals
Financials 3,433,627 180 19,075
Basic Materials 1,919,066 88 21,807
Telecommuni- 939,965 30 31,332
cation Services
Energy 792,814 50 15,856
Healthcare 1,158,076 42 21,573
Utilities 1,001,424 35 28,612
Technology 805,460 44 18,305
Total 26,968,914 855 31,542

Hans Bockler

Source: WV dataset Hassel/Helmerich !
Stiftung m



diversified trading & distributing, professional &
commercial services, industrial conglomerates,
freight & logistics services, passenger transporta-
tion services and transport infrastructure.

Consumer cyclicals contains the following in-
dustry groups: automobiles & auto parts, textiles
& apparel, homebuilding & construction supplies,
household groups, leisure products, hotel & enter-
tainment services, media & publishing, diversified
retail and other specialty retailers.

When we compare the distribution per eco-
nomic sector with the average number of employ-
ees per company, we can see that the largest com-
panies are to be found in the sectors of consumer
non-cyclicals, financial services and industrials.

The consumer non-cyclical sector includes the
business sector, foods & beverages including to-
bacco, personal & household products & services,
and food & drug retailing.
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